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one of their number with the care of drawing up and pu . 
 bliſhing an account of the moſt remarkable caſes decided in the . 8 
Court of Seſſion. Such a taſk was found to require more time and 
care than any one Advocate could beſtow. It was therefore judged 
expedient, to commit this office to a certain number of Advocates 
who, by dividing the work, might, in ſome meaſure, anſwer the 


expectations of the — N 1 9 


Tu caſes. remarked in conſequence of this appointment, from | 
the beginning of February 1752 to the concluſion of the year 1756, * 
are now ſubmitted to the Public. It has been the aim of thoſe 127 
employed in this work, to ſtate, with preciſion, the facts neceſſary 
to be known, the princ ipal arguments uſed by each party, and the 
final judgments of the Court. fo {+ Om 1 


SOME few caſes of moment may have been omitted, while place | 
has been given to others of leſs importance. Such inaccuracies * 
are unavoidable at the beginning of. a work of this nature. YT 

A 14sT of the names of the parties, an abſtract of the decrees of 4 
the Houſe of Peers on the judgments appealed from, and an ample 
and accurate Index, are all ſubjoined to this Collection. - SO | 

Tux printed papers relating to the caſes i in each year, have been 
bound up, and are lodged i in the Advocates Library. | | 
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— him at the — ſefions 


Juſtices of the 
| es of an injury ffered to a mem- 

ber of their court. Even 9 po of 4 5 ank, and leſs authority, 

may puniſh injuries offered to any of their number, on account of 

words uttered, or things done in court; as appears from the decifion | 
xqth-Nowvember 1679 ; M. Mrates of Kirkaldy againſt Doygal. | . ö 
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Anſwered for Waddel : 1mo, This atteſtation i is not an indiſpenſable ſo- _ Cal 
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terpreted the 1 Ith act Parl. 1696, alſowi 


 _Gookways, which is conceived in the ſame terms with che d att 252 2 
Parl. 1686 : for, in the caſes Hamilton againſt Cuirnbill, Nov. 21. 1710, 
and Watſon againſt Durham, December 12. 1728, the objection, that the 


number of pages was not oned in the laſt page, was . Moe 
| cauſe hel whe nopolÞ mer 9 ins tati + 1 TO en 
Spe uber HLH ad been 


 ztio, gt-/eparatim, The — of 
onnitted 155 the uniform practice of all notaries, until the year 17 30, 


when this objection was moved, in the caſe, Lady Sinclair againſt 


year 1741, When a ueſtion ſimilar to this, occurred in the caſe of the 


Duke of Roxburgh againſt the feuert of Kelſo ; in which caſe, the Lords: 4 
general miſchief - 


e objections made to the ſeiſin 


in conſideration of the practice, and the great and 


« that might enſue to the lieges, if t . 
Oce "ef 


« yere ſuſtained, repelled the pbjeQtion,. and ſuſtained pr It is 


true, that the Lords reſolved to enfarce the obſervance of the ſaid ſta- 


xt ; but this act has never yet been made; 
me with that of the Duke F Roxburgh, the like 


judgment ua) be erpecle k 02 tug OA ICY 
Replied for Clark : tmp, If a FOR eſtabliſhed: Wo Natiike; may J 


tute 1686, by an act of 


eluded. PLE, 1 STM ie | ! 0 iind e iy 10111 Ys COLE 


1200, The erroneous Pakts ef M tries in former days, cannot afforil 
any ar ument in defence of a ſeiſin, dated in the year 1748; when it 
is conſidered, that, from the year 1730, When chis objection was: firſt 
moved, the cuſtom began to be her and that; dever ſince the 
174t, the general practice of notaries has been agreeable to the Natute; 


as appears from' a eee ſigned by the deputy-keepes of the - 
git ſter of ſeiſins at Edinburgh,” 


14 "9919 10 CLEA] 111 An 1 Let 
3tio, The caſe of the Duke Roxburgh- againſt be K , is 
rſons dM objected — the 23 a 
pretend any right to the ſubjects contained in his charter and infeft- 
ment; and, beſides, that ſein had been a title of poſſeſſion for upwards 
of forty years, and was dated at a time when notaries univerſally omit- 
ted the ſolemnity in queſtion : nor could there be any ſuſpicion of fraud 
in that ſeiſin; for the beginning of the precept was ingroſſed in the 
firſt page, and the end of it in the laſt. 
© The Lords repelled the objection to the ſeiſin, in reſpect of the ge- 
* neral non-obſervance of the act 1686, with regard to enumera- 
* ting the pages or leaves of ſeifins written bookways ; as appears 


in the caſe betwixt the Dake of Roxburgh, and Fohn Knox, and 


« Andrew Hall, marked in the book of ſederunt; and that the ſaid 
L act has not yet been regularly 5 Ah . 
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N thi is upon 48 1 taken b Bis Majeſty" 8 Abstatt che 1 
[| cree we the 1 55 of. Seſſion, dated che roth November 1750, was re- 
_ verſed, and in part. yaried by judgment of the Houſe of Lords; whereby 
. it was, inter alia, adjudged, That Sir William Gordon (the perſon attaint- 
7 0 being, under the ſettlement made by his father Sir James Gordon, 
* foiled of an eftate-tailzie, - in the barony and eftate of Park; notwith- 
andins ſuch tailzie. was affected with prohibitive, irritant and: reſo- 
4 lative C lauſes, the ſaid barony and eſtate md. by virtue of 7. Ann. cap. 21. 
« become forfeited to the Crown, by the ſaid Sir William Gordon's attain- 
der, during his life, and the continuance of fuch iJſue-male of his boay, as 
« * would have been inheritable to the ſaid eftate-tailzie, in caſe he had not 4A 
 allanted; as alſo for ſuch eſtate and intereſt as was veſted in, or might 
have be Fl claimed by the ſaid Sir William Gordon, by virtue of the laſt 
limitation in the, ſaid Tettlement, to the heirs and aſſigns whatſoever 
e {ac Sir ame, Gordon, after all the ſubſtitutions therein contain- 
« 6d ſhall be expired and determined; and that, by virtue of the ſubſti- 
4 tution to the heirs-male of the ſaid Sir Fames Gordon's body, of his then 
a preſent marriage, the reſpondent, Fohn Gordon, hath right to ſucceed 
« to the ſaid barony and eſtate of Park, after the death of the ſaid Sir 
i Milliam Gordon, and failure of ſuch Mee. male of his body as aforeſaid, ac- 
*; cording to the limitations in the ſaid ſettlement ; and that liberty be 
reſerved to the Crown, and alſo to the ſaid Fobn Cordon, and any other 
zerſon that may become entitled to the ſaid barony and eſtate of Park, 
4 uf virtue of any of the ſaid ſubſtitutions, to apply to the Court of 
5 Seſſion for ſuch further order and direction in the premiſes, as ſhall 
Hol be juſt, as often as any new Tight ſhall accrue to them reſpectively, 
in conſequence of any of the ſubſtitutions or Umitations 1 in the ſaid 
« ſettlement.” ? 
Soon after this decree, Sir William Colin dies i in France, leaving iſſue- 
male, two ſons born out of the Iigeance of his Majeſty. Whereupon 
Jobn Gordon applied to the Court of Seſſion, and contended, That the ſaid 
Ions were aliens at common law, and were not naturalized by 7. Ann. 
cab. 5. (which naturalizes all the children of natural born ſubjects, born 
out, of the ligeance of his Majeſty); becauſe by 4. Geo. II. cap. 21. the 
childrenof perſons attainted of high treaſon, are expreſsly excluded from 
the benefit of the {aid act 7. Ann. that therefore theſe children were not 
inheritable to the eſtate-tailzie, and, in terms of the ſaid decree, the 
| Crown's right was determined, and the ſucceſſion was open'to him. 

. Aufwered for his Majeſty's advocate, That, even ſuppoſing theſe chil- 
dren were aliens at common law, yet they were naturalized by 7. Ann. 
cap. 5, and, as to this caſe, did not fall under the exception of 4. Geo. II. 
cap. 21. ſeeing the decree of the Houſe of Lords expreſsly declares, that 
the Crown's right ſhall continue, during the continuance of. fuch iſſue-male of 
Sir William s 7 5 as would have been inhberitable to the ſaid eftate-tailzie, in 
Mi be bad nat been allainted. Now, in caſe he had not been attainted, 
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« 25 during the ET life of the ons, of , Sir Witham Gordon attaint- - - 


* of a fon or ſops, though inſiſted on to be aliens, cannot N 
3 who would have ſucceeded to Sr Willon, if be 


tl. Ga. II. m4 * had no, place; ſo neither g 

ve place, if the caſe is eee he had not been atts 

Upon this debate, the Lords, en che 22d 1 nd, © That 
obn Gordon has, no right to enter upon the poſſeſſion of the. eſtate. © 


« ed; and that the eſtate belongin to Sir William Gordon and [Wy ſons, 
entirely forfeited: by Sir William's attainder, the after-exiſtence. 
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n's right, or make. place for Captain Gordon, fo 7 775 as i 
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e ö "RW * Ft 
Ee 


_ « tainted; and therefore diſmils. the titions” .. 
'Fohn Gordon, after the diſmiſſing of this * oath | 
g. ſeparate from any conſideration © 


Court, upon a ne footi ; Sir . 
liam's attainder. He ſet forth, That the {aid Sir JVilliam Cordon, the at- 
tainted after the concluſion of the war with France, had, 'witho 


leave of his Majeſt „continued himſelf, and inliſted other ſubjects! | 


7 


Britain as ſoldiers in the ſervice of the 5 King; and that che 
ſons were born ahroad, after the concluſion of the war 
liam's continuance in the ſaid ſervice and x ractice Si in 
ſtill alive. Upon theſe facts he argued, by 


8 Sir Wil 
iſting ; e 
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at the 7, > uh 


8 * 


4. Geo. II. cab. 21. it Was provided, 
turalize any children born out of ihe ligeance of VIE 
by; ante. at the time of the birth of naeh children, were thy o the 


penalties of high treaſon, or felony, in caſe of returnin ies this King. 


«: 20D without the licence of his Majeſty;“ and as it FWas provided by 
9. Geo. II. cap. 30. *''That if any ſubj 5 of Great Britain mal inliſt him- 
Nat 


Z ſelf, or procure any other ſuhject to inliſt to ſerve any forei 
as a ſoldier, without licence of his Majeſty, he ſhould be gui 
Jony, without benefit of clergy.” That therefore, Sir William 5 — 8 
guilty 21 felony, by the act laſt mentioned, his children, upon account 
of that felony, were excluded, by the ſaid a, Geo. II. oP the, b en 
fic of 7. Ann. cap. 5. that i 18, * con inued aliens as th 
and were not .inheritable to. the eſtate, even althou igh Sir # 


father, had never been attainti 
Aꝛſivered for his Majeity's advocate: Imo, That, by 
banks as well as by the Roman law, which the law of Scotland follows, 


the children of natural born ſubjecks, although ſuch children were born 


abroad, were, nevertheleſs, held to be natural born fubjects, and were 
not deemed to be aliens; ſo that, if theſe. ſons had 5 fallen under 


any of the exceptions of 4. Geo. II, they might have been aliens in Eug- 
bak and incapable to ſucceed to 1 there; yet they would not hape 
been ſo in Scotland; ſeeing that act only excludes from the bene fit 
7. Ann. cap. 5. but not - the benefit of the common law. x. "1 | 

240, But, in fact, the children do not fall under any of the exceptior 
of 4. Geo. II. particularly, they do not fall under that one, "which, Bk 
ſort of analogy, Captain Gordon would bring them under, vis. of being 
the children — one liable to the penalties of felony, in caſe © returning 
0 Great Britain without licence. "This was not Sir Willigar's caſe* it may | 
33 true that he was Shel ye of felony, on 9. Geo. II. but then it is — 7 

ech ilty of oy in general, far leſs'of perſons 
"guilty of the In 9. 65 II. A are excepted | Wy 4. Geo. JI 
dhe benefit of 7. Ann. MA 1s i 0; the children of Perſons, Shoe "2 
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73 lender * ers for — Wr paniſhed from G cu e nder 
this condition, that, in caſe they return, they ſhall be liable to the pe- 
| matte of ſtony. By dhe ſald act 4. Geo. II. the children of ſuch per- 
Hr areexchilled from che benefit of 7. Ann. cup. 5. but it follows not 
Kom thenbe, that this excluſion is added. to the puniſhment of all felo- 
mies whatever.” 
389, After the eſtate derolved to the Crowntby Sir William s Mc 
no ſupervenient incapacity in him or his inheritable iſſue, particularly if 
ſuch INCAPACITY ſhould ariſe from His or their after oxfines, can e to 
Crown's right. 


bre, F r n e m 15, 
„ e wee ee Captain Gordon's claim.” n en vlog cage. 12k Þ 
3a 4 e, Alt. vlan, Holden. A aan, Clerk; Gin 
2 nol te ep WR DT fins n i : I Tr 
Fs e. 2 2 jo A ku, . 


* lee Fu 7 0 ny, oy R 18 D A L * Sopplicant. 


* N ow DA LE, a ant” [STATE bankrupt: And 388 laid 
in priſon for debt, he brought a ceſſo bonorum. His creditors did not 
-oppole him; N either did they make any objection to the condeſcendence 
« of loſſes given in by him, or to the honeſty of his character. But a doubt 
being moved by the Court, whether his wearir ng the dyvours habit could 
be diſpenſed with, unleſs he ſhould bring a proof of his loſſes; he was al- 
lowed to bring a proof of the verity of the condeſcendence: Upon which 
"he applied to the Court, ſetting forth ; that his inſolvency was chiefly 
occafioned by ſeizures of his ſmuggled goods; ; but that, if a proof of this 
Was re quired, the Court could not expect a very accurate one; becauſe 
Heger in ſmuggled goods uſe ſo much art, to conceal their property in 
ſuch goods, that it becomes next to impoſſible to prove that property. 
However, u don the footing that his allegations were true, he hoped his 
concern in fmnggling would not alone be a ſufficient reaſon, for refuſing 
to him, what was never refuſed to any bankrupt, where the creditors did 
not, upon juſt ſuſpicion of fraud, inſiſt on a ſtrict interpretation of the 
at of T696, William, ſeſſ. 6. cap. 5. That this was the more reaſonable, 
as he produced certificates of an boneſt character in other reſpects. 
The Lords were of opinion, that ſeeing the loſſes were occaſioned by 
15 pernicious A practice, they could not . with the ſtricteſt inter- 
h of the act of Parliament. | 


4 Th fuſ d di ſpenſc h the 
ey refuſe to e e wit the by.” 8. 
; . 7 F | | . a 1 7 
40. And. dae. n | | | |» Clerk, Kirkpatrick 
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1 2 Mas 4 cb Was a creditor of Wi lam Forbes cen and 
pas alſo his ordinary agent, and knew all his affairs. When F orbes 

became e inſolvent, he formed, with the e of Jab, a ſcheme to com- 
. "He B miſſion 


TN é 1 pot lodge them in Fa! diipoſe ot | 
them, and ſatisfy with the price the debt NG to al ky 1 1 LOTT. 
of this ſcheme, he commiſſioned a pareel of goods from Dunlop, merchant 
in Holland, on a pretended joint -credit, and took care that they ſhould 
come into the hands of 5 ap, who. ſold: them accordingly. But — 4 Fords 

on the 18th January 1752, © found the property of the goods was not 

transferred from, but ines With 1 and Inherefore ane 
him to the price.. 57 ee (JL. 
The ad part of that Kal 3 18 a8 Kalle. „ 8 3 1 
A few days after Forbes had commiſſioned 55 ſaid FRET hs Sites 
to Holland, and bought from the fame Dunlop, on his own credit a fecond 
parcel of goods, which in like manner came to the hands of Fap. He, at 
the defire of Forbes, employed one Spurt, a common porter, to diſpoſe of 
the goods to Robert Napier. Spark, without ever mentioning the name of 
Farber, ſold and delivered the goods, and took Napier's receipt for them. 
7ap, diſſatisfied with this, and deſirous to have a bill for the price * | 
to himſelf, ordered Spar# to go back to Napier, and get ſuch a bill. 
Hier refuſed to grant it ſo, but gave one payable to Spark. aß ks 
in the hands of Spark the porter: Other creditors after him do the like: 
And, laſt of all, Hal Aa in the hands of Maier the purchaſer. 

Argue for Dunliy, That Spark was only employed, by the order of 
Forbes, as a hand to receive the goods from the ſhip, and diſpoſe of them 
for his behoof. Spark was never proprietor of the goods, nor debtor 
for the price. The price was not attachable for his debt. All he had 
to flo, was to deliver up the bill; and by ſo doing, he was acquitted 
from any demand. "Therefore an arreſtment I in his hands Was of no 
ayall. 

"Pleated for Fap and the other arreſters in Spark's Kands, That as 8 ork 
had Told the goods, and taken a bill for the price payable to himſelf, 

was to be confidered as the creditor for the price, and Napier Was to * 
conſidered as debtor to him alone. That tho Spark might be account- 
able to Forbes for the bill, yet that did not alter the caſe. Therefore the 
arreſtments i in Spar#s hands, as being the firſt, were preferable. _ . 
On the part of Fap and the others, were referred to, the caſe of Boyle- 
ton againſt Robertſon and Flemin, 24th January 1672; and the caſe of Sir 
Harry Innes againſt the creditors of Ludovick Cordon, 1739. On the part 
of Dunlop, were Cited, the competition of the creditors of Andrew, T, bom- 
| Jon 1735, and the caſh of Carmichael againſt Hardy, „ 
be Lords found Dunlop preferable, upon his arreſtment i in Mahi 
hands.“ 

It is to be obſerved in this caſe, That Dunlop inſiſted rei to have 
the ſale reduced which was made by him of this ſecond parcel of goods, 
in like manner as the ſale of the firſt parcel had been, on account of 
Forbes's fraud, and Fap's acceſſion thereto : And the Court ſeemed to be 
of opinion, that, had the goods been extant, there was ſufficient evi- 
dence of the fraud to have annulled the ſale: But as the goods were diſ- 
poſed of to a bona fide purchaſer, ſome of the Judges made a doubt how far 
the price was a ſurrogatum, or upon what medium Dunlop could be prefer- 
red to it, otherwiſe than according to his u wade They therefore 
waved determiing the general point. n | e. 
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IN the year 1747, Andreu Forbes merchant in Zeith, obtained decreet 
Þ. againſt Elizabeth Rolland merchant in Anfiruther, for payment of a 
frm the owed him by bill; but, before he could recover his money, Rol- 
vas caſt into priſon by her other creditors. She remained there for 
— <#fme months, and then obtained a decreet of cſſio bonorum, Being thus 
ſet at liberty, ſhe began to trade as formerly; and, at two ſeveral times, 
commiſſioned wines from Meſſrs Mains and company, merchants in L 
bon, (with whom her deceaſed huſband had been accuſtomed to deal), 
and paid the price. In the year 1750, near a year and a half after the 
= c/o bonorum, ſhe commiſſioned a third parcel of wine from Mains and 
company; which, upon its arrival at Leith, was arreſted by Forbes, upon 
his former diligence. Mains and company appeared before the Judge- 
Admiral by their factor, and pleaded their preference to the wine; for 
'that Rolland had concealed from them the condition of her affairs, and 
therefore, as dokus dedit cauſam contractui, delivery could not tranſmit the 
property. The Judge-Admiral preferred Main and company. Forbes 
_ raiſed a reduction, and the caſe was reported by Mr Henry Home of 
.Kames, Lord Probationer. F © 
Pleaded for Forbes. Imo, In this caſe the ſale was completed by deli- 
very, and there was no fraud which could found a reduction of it ; for 
Rolland had been declared a bankrupt, in the moſt public and ſolemn 
manner known in our law, and her correſpondents either knew or might 
JJ Tu 
A ao, A contract of ſale cannot be reduced upon the inſolvency of the 
buyer at the time of contracting, unleſs he cefit foro immediately after 
the purchaſe ; for, from the ceo alone, it is preſumed, that the buyer 
had a fraudulent intention of diverting the goods to his own uſe, or to 
that of ſome favourite creditor, without ſatisfying the ſeller; 7th Decem- 
ber 1736, Sir Jobn Inglis of Cramond againſt the Royal Bank. Now theſe 
principles cannot be applied to the preſent caſe: Rolland made no cęſſio 
foro immediately after the purchaſe ; her circumſtances are, at this day, 
no worſe than when ſhe commiſſioned the wines from Meſſrs Mains, and 
paid the price; as ſhe would have done allo in this caſe, had not the wine 
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23, If the decree of the Judge-Admiral is ſuſtained, the conſequen- 
ces muſt be fatal to trade; for a perſon who is become bankrupt, and 
made a ceſſio bonorum, can never have a poſſibility of bettering his condi- 
tion, if every merchant dealing with him be permitted to reclaim the 

Property of goods already ſold and delivered. Thx Tut 7 1 
_ Anſwered for Meſſrs Mains : Imo, They were ignorant of Nolland's cir- 


cumſtances, and dealt with her upon no other recommendation, but that 

they had dealt with her deceaſed huſband. A cao bonorum made by ſo 

mean a trader, in the obſcure town of Anſtrutber, could be little known 3 

even in Scotland, and not ſo much as reported at Lion. In fact, Meſſrs y 

Mains never heard of her ci bonorum, till after the arreſting of the wine REID: 

by Forbes, The truth of this aſſertion appears from their having ſent 

her three ſeyeral parcels of wine, and always taken the bills of loading in 
. „ 8 1 by ' her 


N 


EN 


her name; which, if ey! had ſuſpected her bankruptcy, they vod 


never bave done. 
2do, The diſtinction between a perſon who cedi foro immediately wo : 


contracting, and one who cſſerat foro hefore contracting, can have no in- 


fluence in determining the point in law; for a perſon who is already 
bankrupt, and induces another to deliver goods to him, by concealing 
his circumſtances, is guilty of even greater fraud than he f 1s, who, being 
in credit, contracts, and immediately after becomes bankrupt; ſince the 
latter may entertain ſome expectation. of retrieving his affairs, the for- 
mer none. In the preſent. caſe, Ralland muſt have been guilty of = 
as ſhe knew ſhe A, not pay the price of the goods The had comm 

fioned, and that they were liable to be attached by her creditors. - 
_ 340, As to the argument in favour of commerce, it does not ap 
how a bankrupt can ever, as the law of Scotland now ftands, trade to 
any advantage, without havin previouſly made ſome ſort of compoſition 
with his creditors ; and, be that as it will, he cannot, without injuftice, 
trade upon the riſk of thoſe Who are ignorant of his real 9 928 


tion. 


. Lords repelled the reaſons of reduction LET „. 
Act. And. Pringle. Alt. Ju. PB. Bckorter, Kames. 
Ne VII. N 3 26th February 1752. 
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1 FEAN t SCOT, 


AGAINST 


The Duke of BUCCLEUGH. 


NNE Ducheſs of tack was poſſeſſed of the pn ales under 
a ſtrict entail; but, having purchaſed the lands of Zaff-Park, and 
ſeveral other lands, Me, on the 13th April 1731, executed a ſettlement 
thereof in favour of her great-grandſon Francis, afterwards Earl of Dal. 
#eith, eldeſt ſon of Francis Duke of Buccleugb, and the heirs of his body; 
whom failing, to Lord Charles Scot, oe, {on to the Duke, and the heirs 
of his body; 'whom failing, to-the Duke of Buccleugh, and the other heirs 
therein mentioned, ſubje to the conditions, clauſes, irritant and reſolu- 
tive, uſual in ſtrict — Upon this ſettlement the Earl was infeft. 
Of the ſame date with the ſettlement, the Ducheſs granted a bond for 
L. 20, ooo Sterling, payable by her Grace, her heirs and ſucceſſors what- 
ſomever, to the ſaid Lord Charles, and the heirs of his body z whom fail- 
ing, to to the ſaid Frances Earlof Dalkeith, and the heirs of his body; whom 
failing, to Lady Jan Scot, eldeſt daug hter to the Duke of Buceleugh, and 
the heirs of her body; whom. Fog to return to her Grace, and her 
heirs. The bond contains an obligation to give infeftments in the lands 


of Eaft-Park, and others, purchaſed by. the Ducheſs, for ſecurity of the 
2QUenc 3 Lord Charles 


payment of the Said penrilaa. And, in con 
Was infeft. 

Lord Oburles Scot died 3 in hp wound of I « and there the ſuc- 
ceflion of the foreſaid bond o Jabs "7 FI 
15th of Augu/t 1748, the 2 granted a bond of proviſion to his ſiſter 


Lady Jean . ee — nn L. W Vonda 2 "0 "eſto 
on 
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opened to the Earl of Dalkeith; and, on the 


1 


.. 
1 
3 
q fo 


Limb cherer und kalen to Fl; and that the faid Lady can Was un- 
rg by her father; and therefore © obliging himſelf, his heirs and 
_ «/ſnecelſors, in the foreſaid heritable bond of proviſion, to content and 
pay to the ſaid Lady Fean, her heirs, &c. the ſum of L. 15,000,” at 
in terms mentioned in the bond, with annualrent, &c, * to the end ſhe 
might, upon the ſaid: obligation, charge him to enter heir in ſpecial to 
e his brother Lord Charles, and might thereupon obtain an adjudication 
« of the foreſaid bond, redeemable upon payment of L. 15,000, and the 
« jntereſt thereof.” And the bond contains a proviſo, © That no dili- 
"gence ſhould be competent thereupon againſt the perſon, or other 
eſtate of the Earl, except the foreſaid proviſion - granted to the faid 
Lord Charles Scot, and the foreſaid heritable bond granted to him, and 
4 ';nfeftment following thereupon.” _ 
This proviſion being made for Lady Fein, Frans Duke of Buccleugh, 
on the 4th of March 1749, diſponed 2 fee of the whole family- eſtate 
in Scotland to the Earl of Dalkeith (except in ſo far as it had been for- 
merly diſponed to the ſaid Earl in ble contract of marria ge); and, of 
the ſame date, conveyed to the Earl his keakhold-forniture 5 in Scotland, 
and alſo ſettled upon him the whole perſonal eſtate in Scotland that 
ſhould belong to the Duke at his death. 
Lady Jean Scot was proceeding to affect the foreſaid 2 20,000 bond, 
by legal diligence upon the bond or obligation granted to her by he 
Earl of Dalkeith. But the Earl dying in April 1750, before the decreet 
of adjudication was pronounced, her diligence proved ineffectual. 
The Earl was ſacceeded by his infant ſon, who was ſerved heir of 
proviſion to him in the whole family-eſtate, and who alſo attained poſ- 
ſeſſion of the houſehold- furniture, which had been N to the Earl, 
as above mentioned. 
After all theſe tranſactions, Hun, Duke of Buccleugh alſo died. 
Lady Fean Scot brought a proceſs againſt the ſaid infant (now Duke 
of Buecleugh) and his tutors, upon the bond granted to her by the Earl, 
in order to obtain a decreet of conſtitution, that ſhe ht thereupon 
adjudge the foreſaid heritable bond of L. 20,000. 
Plaaded for the Duke and his tutors, That although che tutors are ve- 
y ſenſible of the melancholy ſituation of the purſuer, in caſe it ſhall 
be found, that the bond of proviſion purſued on hath become ineffectual 
by the accident of the Earl of Dalkeith's death; yet they not only have 
no power to relieve her, but are obliged to ſtate the following defences, 
competent to their pupil, againſt this action of conſtitution, viz. 

, By the bond purſued on, the Earl bound only his heirs ſucceeding 
to him in his brother Lord Charles's bond of proviſion; and, by the 
Earl's death, before he made up titles to this bond, he never can have 
heirs therein; for, if the defender make up a title to this bond, he can 
only do it by a ſervice, as heir to the ſaid Lord Charles Scot, and will 
not thereby be liable to fulfil the foreſaid bond or obligation granted 
by his father to the purſuer. 

2dly,; The. purſuer's bond of proviſion contains an expreſs condition, 
chat ĩt W not affect the Earl's perſon, or other eſtate, except Lord 
Cbarles's bond of proviſion alone ; and. therefore, though the defender 
has ſucceeded to his father i in the family-eſtate and moveables, yet this 
cannot be available to the we 9 05 10 aa {aid limitation or 
condition 3 in the Dang. * n ra 
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Aha, For * purſuer,. That the Earl's Stliging h. kis 1 bein ſve | 
1 to the L. 20, oo bond, might have given relief to the Earl's other | 
heirs, had they been different; yet ſtill, as he obliges himſelf, he there- 
by board his whole repreſentatives, of whatever denominarion ; and as 
the defender is heir ſerved to the Earl, he is, upon that paſſive. title, 
bound to implement the Earl's bond. "As to the "cfiricted clauſe in the 
bond purſued on, the purſuer only inſiſts for a decreet of conſtitution 
a hunc gffectum, That ſhe may, on ſuch, decreet, charge the defender to 
eenter heir in ſpecial to Lord Charles Scot, in the forelatd bond of provi- 
| ſion, to the end ſhe may thereupon e the foreſaid bond FROM * 
dea, 

"Obſerved on the Bench: That when one binds vis a in a certain 

ſubject, he binds theſe who might be heirs to him i in that ſubject, though 
they make up their titles to the ſubject, as heirs td a remoter predeceſ- 
ſor, and paſſing him by, if they be allo his heirs general. * 

It was alſo obſerved, That the binding of heirs in the obligation to 
the purſuer, was intended for the event of the adjudication's not being 
led in the Earl's lifetime; for, had it then been led, there would have 
been no occaſion for binding his heirs; but the binding theſe i implied, 
that the Earl ought to make up titles to the bond, that 1 4 might 3 5 | 
-heirs therein, and his heirs are bound to ſupply what he did not do. 

4 The Lords found, That, in reſpect the ſueceſſion to the heritable 

e bond of L. 20,000, granted by Anne Ducheſs of Buccleugh, to Lord 
e . Charles Scot, and the heirs of his body; whom failing, to the de- 
4 ceaſed Francis Earl. of Dalkeith, and the heirs of his body; . 
nov, by the death of the ſaid Earl, devolved to the defender } 
9 eldeſt ſon and heir; and that the defender was heir {ſerved 2 
retoured to the ſaid Earl, the granter of the bond now ſued for; 
“ and had ſucceeded to him i in all his other eſtates ; therefore he 
% was liable to perform and make good the ſaid bond for L. 15, ooo 
Sterling, and eee thereof, 4 by the ſaid Earl to the pur- 
ſuer, ſo as effectually to give her ſecurity in the ſaid heritable 
bond of L. 20, oco Sterling, and infeftment following upon, for 
« ſecurity and payment to her of the ſaid. L. 15,000 Sterlin pan 
« zntereſt.thereof, and penalty, if incurred; rd not to a <Q t 
508 defender 8 perſon, nor his other eſtate." 


AQ. 4 Lockhart & K Dundas, Alt. Fo 4. F r 5 & Je. 6 Grant. Reporter, Minto. | Clerk, wo 


Nin eden 26th February 175% W. 


vn STRACHAN, "Y Tenant in Redfoord, , 
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INroxnArrox deri been Then to che officers ace his Ma- 
1 jeſty's troops, who were in'purſuit of the rebels in 1746, that Jobn 
Fer jc had been in the rebellion, they ordered him to be apprehended, 4 
and his goods to be ſeized. According 7 on the 26th of February 1746, 
Lieutenant M'*Lauchlan, with'a' party of ſoldiers, 8 Strachan 


in his own houſe, lerged: all. his horſes, cattle and ep, and carried him 
pPriſoner 
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priſoner to A eren and che goods were delivered to the Commiſſary 
for the army, who, by orders from the general officers, ſold them, and 
_nccounted to the Government for the price. Strachan remained priſon- 
er for ſome months, but afterwards was difmifſed. © © 
He brought au action of ſpuilzie and damages againft Lieutenant 
M*Lauthlan; and inſiſted, that he had continued loyal during the re- 
bellion, and was living peaceably at home when the ſpuilzie was com- 
mitted ; that, therefore, though the acts of indemnity might extend to 
juſtify the apprehending ſuſpected perſons, preſſing horſes, carriages, 
De. for the King's ſervice, entering houſes, quartering ſoldiers, and 
ſuch lke, during the rebellion ; yet it could never juſtify the robbing 
an innocent perſon of all his effects. 45 28 
Anſwered for the defender: That it was the duty of the officers of the 
army to apprehend the perſons, and ſeize the goods of all concerned in 
the rebellion; and, in the diſcharge of that duty, it was impoſſible, in 
every iuſtance, to avoid committing of miſtakes : That it was chiefly 
to ſecure them from the conſequences of ſuch miſtakes, that the acts of 
indemnity were made. This is evideut from the generality of the 
words of theſe acts. It is not neceſſary to prove the purſuer's acceſſion 
to the rebellion. It is ſufficient that he was ſuſpected thereof, and that 
the officers were ſo informed; and that the goods were ſeized, © with 
an intention to ſuppreſs the rebellion, for the preſervation of the pu- 
© lic peace, or for the ſervice®and ſafety of the government ;” and 
were not converted to the private uſe of the ſeizers, but were diſpoſed 
of on account of the public: That as the purſuer can have no action 


for wrongous impriſonment, ſo neither can he have any for the ſeizure 


N 


of his goods. | | | 
“The Lords found the defender entitled to the benefit of the acts of 


+. indemnity ; and therefore ſuſtained the defence, and aſſoil- 


* * 


bangs - -« aid B. 
3 Act. 7a F. erguſon, Lockhart, & Burnet. 7 OF. 
Alt. Ro. Craigie, Ja. Dundas, & Bruce. Reporter, Milton. Clerk, Frtparrick. 


Ne IX. 1 3d June 1752. 
ARCHIBALD STEWART, Writer to the Signet, 
ALEXANDER Earl of Galloway. 


HE deceaſed Sir Fames Stewart of Burray was, in the year 1726, 
K purſued criminally, before the Court of Juſticiary, far the murder 
of Captain James Moodie, and fugitate for non-campearance. 
Afterwards, Sir James came privately to London, and applied to James 
FSeuwart of Torrence, to ſolicit a pardon for him from his Majeſty; and, 
son the 4th September 17 30, Sir Fame executed a bond in the Engli/ 
form, obliging himſelf in the ſum of IL. 200 Sterling to James Stewart. 
And the condition of the bond is, That, in caſe his Majeſty ſhould, at 
| any time before the 3d of Auguſt next, grant a warrant for paſſing his 
| molt gracious and full pardon to Sir Famer, of all crimes and miſde- 


meanors 
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meanors, atid MED . OR on e. 4 
or any of them by him N committed; and that, within 20 days 


the obligation to be void, e to ſtand in full force. 
ſaid, James Stewart, brought an action againſt the Earl of Galloway, as 


demeanors, but only a particular one for the murder of Captain Moodie. 


R TT 1752. 


to the extent. In implement of this | decreet-arbitral, Sir Robert con- 


ſaid infeftment of annualrent upon the lands of Diab. 


the ſubjects conveyed exceeded the debts, the creditors were taken bound 
to be accountable for any ſurplus that ſhould be intromitted with by 
them, or to retroceſs SirGeorge after they had received payment of their 
N Ani; in 1709, theſe creditors were infeft in the ſaid aimualrent. 


after Tack warrant happens to be ranted, Sir 5 James ſhould pay to the 
ſaid James Stewart, his heirs or ons, the ſum of L. 100 Hern; 4 then = 


_ His Majeſty, on the lath of May 1731, granted warrant for his-gra 
cious and free pardon to the ſaid Sir James, of the e * N 
Moodle, and of all acceſſion thereto. 
After the death of theſe parties, Archibald De, as nes to ibs ; 


repreſenting the ſaid Sir Jamer, for ment of the ſums coptuned! in 


the ſaid bond. 
Pleaded for the Earl : That the condicion. of 1 Lk © never SOS 


for no full pardon was granted Sir James Stewart of all crimes and mit 


Obſerved on the Bench: That the bond was contra bonos mores, as it 
was a ſtipulation of a ſum of money for obtaining a pardon, which, was 
truly no other than 3 bribe; 3 and oa no actign could; lie on the 
bond. 

The Lords wich That, i in ant 1 no full W was AN to 

the deceaſed Sir James Stewart of all crimes and miſdemeanors, 

a: no action lay for the ſums contained in the bond; and alſo 
found, that no action could lie a the Earl of Cad upon 
« * the bond 1 in queſtion.” Ns: ods os e, 


AQ. Be. Craigie Al . Elliot. Ne rg $ us Boa, 1 7 8 Clerk, Prin 


Mx ROBER 7 1 CK W 00D of Pitreavie, Advocate, 


AGAINST 


The CREDITORS of the deceaſed Sir Robert Miln of Barnton, and of Sir 
1 e of 2 ulliallan, and of Sir Archibald F. n of Fa arm. 


N 1 68 3. Richord Lord Maitland. FRUIT an infeftwent of r 

upon the eſtate of Didhope, correſponding to the principal ſum of 
L 11,000 Scots, in favours of Sir Robert Mila of Barnton. 

There having been ſundry tranſactions betwixt the ſaid Sir Naber 
Miln and Sir George Hamilton, in 1697, they entered into a ſubmiſſion; 
and, by decreet- arbitral, Sir Robert was found debtor to Sir George in a Wl 
conſiderable ſum, and was decerned to pay the ſame, or to aflign' debts i 


veyed ſundry debts and ſubjects to Sir George,” and, amongſt eee the 


In 1699, Sir George Hamilton conveyed the ſaid infeftment er 
together with other ſubjects, in favour of certain of his creditors; but, as 


Sir 
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engaged as cautioner for him i in fundry debts, obtained for his ſecurity 


from Sir George in 1702, an heritable bond of relief, and a diſpofition 


of the eftate of Tulliallan, and of the foreſaid infeffinent of annualrent 


=_ the lands of Diabpe. Upon this right, Sir Archibald expede his 

= — hey in the lands r Tulliallan ſaid year 1702, and in the did an- 
nualrent in 1706. Thie inſtrument of ſeiſin upon the annualrent, in a 
few days after its date, was brought to the general regiſter of ſeiſins to 
be recorded. But it fo happened, that Sir Archibald, or his doers, ne- 


| glected to get it back from the keeper of the regiſter. 

In 1704, the ſaid Sir George Hamilton granted bond to Sir Robert Black- 
wood, for the ſum of L. 7500 Scots, and, for his further ſecurity, con- 
veyed to hi 
dar and Sir Archibald Fleming granted another bond to Sir R obert, nar- 


rating the former, and obliging 9 to pay che ſums therein con- 
| ene 


on chis laſt net Fon in 171 6, Mr Robert Blackwood, in to 
the aid Sir Robert, obtained a decreet of conſtitution againſt Sir William 
Fleming, apparent heir to the ſaid Sir Archibald his father; and, upon a 
{ſpe cial « charge to enter heir, adjudged from Sir William the foreſaid he- 
ritable bond of relief and diſpoſition, granted by Sir George Hamilton to 


Sir Archibald Fleming ; and, , upon this adjudication, Mr Blackwood expede 
= a charter under the great ſeal in 1718, and was thereupon infeft in the 
fands of Tulliallan, and ſuch other ſubjeds, contained in "Wh adjudica- N 


tion, as held of the Crown. 


In 1734, a ranking and ſale of the lands of Didbepe was brought at 


the inſtance of a creditor of Richard Lord Maitland; in which proceſs, 


compearance was made for the creditors of Sir George Hamilton, as ha- 


ving right to the foreſaid infeftment of annualrent by the deed 1699, 


and infeftment thereon in 1709; and for Mr Blackwood, as having right 


thereto in virtue of the conveyance thereof by Sir George to Sir Archibald 
Fleming in 1702, and of Mr Blackwood”s adjudication thereof above men- 


tioned. And as, by reaſon of the ſeiſins being Neglected to be taken 


back from the recorders as above mentioned, it was not then known 
that Sir Archibald had been infeft in the aid annualrent-ri ght in 1706, 


| Sir- George Hamilton's creditors were preferred by virtue of their infeft- 


ment in 1709; and as their debts exceeded the value of the ſubject, no 


other creditor was ranked thereon : The decreet of ranking WAS ex- 


tracted in 1743, and the lands of Diabope ſold. 3 
After this, Mr Blackwood diſcovered in the regiſter, Sir Archibald Hl 


ming's ſeiſin of the foreſaid annualrent out of Diabope, taken in 1 706, 


and brought a proceſs of reduction of the decreet of ranking, the price 


of the lands being till in nedio, and objected to the proceſs of ranking, 
that it had been raiſed in the name of a perſon who was dead before 


raiſing thereof. The Lords, 3d Pry 1749, ſuſtained the reaſons 
* hay. reduction ſo far as to entitle Mr Blackwood to be heard to diſpute 

* upon his infeftment, notwithſtanding of the extracted deereet of 
ranking, and his compearing and competing therein.“ 


granted thirteen ſeparate conveyances of his land eflate and heritable 
Does and a general diſpoſition of his whole * eſtate 1 in favours 
N D „ 


6,4 : a » * 
: '% . 


n certain debts due to Sir Georges and, in 1705, the ſaid Sir 


— ; being thus admitted, ſeveral particular iet dens were 
made to the preference claimed by him. And, 5%, It was objected by 
the creditors of Sir Robert Miln: That in the year 1697, Sir Robert Mila 


* 


F - we _ as Sir Robert Was Scat — > {45S m_ 6 ev- . - 
3 _ particularly this: conveyance-of the annualrent ri in) ere 
 - reducible at the inſtance of his prior creditors, at common law, inde- 
-  - + _ pendent of the ſtatute 2621, unleſs Mr. Blackwood (Who derives right to 
. tte ſaid infeftment of annualrent through Sir George Hamilton}: will 
. prove, that Sir Robert had other funds ſufficient to ſatisfy. his. creditors. 
> _. Anſwered for Mr Blackwood :. That he is not obliged, after ſo great a 
| _ lapſe Pu time, to * A . of Sir Robert * eee 
© | rate funds. Ws e 1 
- 2dhy, The conveyances were not rolyntarye bu: in implement of a de- 
| creet-arbitral. $14.44 $9 Py 14 111 
The Lords repe elled the hag 33 OS e ve 
Thomas Boyes and T Dowglas of Garvat, 2 Ri 5 Sir Ard -biba, Fl ng, - 
objected to the preference claimed by Mr Blackwood, that, as Sir Geonge 
© Hamilton was the debtor, in the original bond, to Sir Robert Blackwood, 
92 and that Sir Archibald Fleming became bound in a bond of corroboration, 
15 it was evident Sir Archibald was only cautioner, and therefore free, 1 
the ſeptennial preſcription, introduced by the gth act of Parl. 1695. 
ee That the ſtatute is a correctory 1 ee and therefore ought 
to be, and always has been, ſtrictly 1 and has not been ex- 
tended beyond the words thereof; and the preſent obligation does not 
fall under the words of it; for there i is no clauſe of relief in the bond, 
nor bond of relief intimated to the creditor; at 9 of the bond; 
but both obligants are bound conjunctiy and eee ud are — 
principal debtor s. 1 ira | 
«© The Lords repelled. che objection.” 5 
The ſaid Thomas Boyes and Douglas of 3 inſiſt fled, That 5 
Sir Archibald e was not found entitled to the beneſit of the {epten- 
it „ preſcription ; ; yet it was evident, Sir George Hamillom was the origi- 
= nal debtor to Sir Robert Blact wood; and that Sir Archibald, who became 
bound in the bond of corroboration, was only cautioner; and there- 
4 5 fore would have been entitled, in point of right, upon payment of the 
—_ debt, to have demanded a conveyance from Mr Blackevood, of the debts 
= © aſligned by Sir George to Sir Robert Blackzwoed, in ſecurity of the debt due 
_— to Sir Robert: from which it follows, that the diligence againſt Sir Ar- 
chibald's eſtate, cannot be carried into execution, to his creditor's pre- 
judice, unleſs Mr Blackwood. afligned to them Ks ——— Bauder 
granted by Sir George to Sir Robert. Blackwood, .' | 2 
Aziuerad for Mr Blackwood: That cautioners are enti dw demand 
from. the creditor, an aſſignation to collateral ſecurities, upon this prin- 
ci iple, that cautioners are only /u/adiarie liable, after the pringipal debt or 
_ ___ and his eſtate are diſcuſſed : and therefore the creditor cannot, to the 
= cautioner”s prejudice, give up any ſecurity he has on the debtor's eſtate. 
=. But the caſe is different with reſpect to co-obligants, who are bound 
= conjunctly and ſeverally, as Sir George and Sir Archibald are; for both of 
= them are con adered as eie 1 nw have not the benefit of N 
diſcuſſion. 5 KE n ein | 
The Lords found i it competent to Thomas angus and Dowgles of Gar- 
* vat, as creditors. to Sir Archibald Fleming, to inſiſt, that if Mr Black- 
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me 5 vers 1 81 news Blackwood, — Sir Georpe H on. „ 

| * cos ſaid Themes Boyes, as creditor to Sir George Hamilton RY Sir. Abi 

als Fleming, claimed to be eferred to Mr Blackwood, upon the ſaid 
| 2210s, vis. That he had upon Sir 


n alrent· right, for the fol 


in 1709, ny rag adjudging from Sir Archibald; the diſpoſition of re- 
ef, nn y Sir George to him: and, 5 N this adjudication; Mr 
Boer expede a Hasen =. 1747, and was infeft in the ſaid annualrent þ 
and, as his adjudication was long prior to Mr Blackwood's, he inſiſted 
o be preferred; and alſo objected, that Mr Blackewood's adjudication 
Was void Fond nb; as it proceeded upon a ſpecial charge againſt Sir Wil- 


charge, neither the ſaid annualrent, nor the lands are contained; but 


4 the letters of ſpecial charge ſtill remain blank: alſo Mr Blacb woods 


= charter of adjudication was vgid, becauſe it is from the Crown, thou gh 

= annualrent holds of a ſubject, and the ſeiſin thereon was void, be- 

Cauſe not taken on the lands 0 "Didb , out of which the annualrent is 
upliftable; but is taken upon the lan s of Taue, with which this an- 

. las not the leaſt connection. 

Mr Blackwood made no anſwer to theſe ede - but alleged, That 


3 ou Mr Boyer's adjudication did not carry the faid annualrent-right ; for the 


adjudication is led both againſt Sir George Hamilton and Sir Archibald Fle- 
min, and adjudges both their eſtates ſeparately, and adjudges this an- 


veral lands and ſubjects belonging to Sir Archibald; and, among others, 
an heritable bond, diſpoſition, or other right of relief, of what debts 
he ſtood bound for the ſaid Sir Ge ge, upon the foreſaid lands and ba- 
* rony of Tulliallun. Then there follows the uſual general clauſe : 
Together with all and ſundry reverſions, bonds, Ce. and all other 
S; lates Fe. made and granted in favours of the ſaid Sir George and Sir 

* Archibald, of and concerning the lands, baronies, &c. above men- 
tioned, and any annualrent or yearly duty to be uplifted forth of the 
45 ame And Mr'Blackwoed contended, that the bend of relief ad- 
judged from Sir Archibald is ſpecially limited to be upon the lands of 
Tulllallan; and chat the general clauſe could not be fo explained, as to 
carry ſubjects as belonging to Sir Archibald, which, by former clauſes, 
were deſeribed as belonging to Sir George ; but. muſt be explained' oppli- 
cuando fingula ſengulit, to''adjudge from Sir George all right competent to 

him, of and concerning the ſubjects ſpecially e from him, and 
the fame way with regard to Sir Archibald. 

'"Anſtoered"' for Mr Boyer, That as he was not entitled to here polſeſion 
_ = of the diſpoſition of relief, ſo he could not deſcribe it more particular- 
pin his adjudication. But the deſcription is ſufficient, both to ſhow 


| diſtinguiſh it ſufficiently from the other parts of Sir Archibuld's eftate ; ; 
and as the annualrent- right i is mentioned in the libel, and all right com- 
4 3 — to — 2 in the lands, tc. above men- 
ioned is „that was ſufficient to carry the ſaid annualrent. ri cht 
either from Sir George or Sir Arabi ,.. 12 
. The Lords repelled the objection made hy. Mr Ware to „Mr 
5 hh oy Boyes's'"adj udication; and found, that the ſaid annualrent- right 
a ad , as well from Sir Archibald * from 
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— George: and Sir Archibald's joint 0 led an adjudication againſt them 


lam Fleming, to enter heir to his father Sir Archibald. And in the ſpecial 


mualrent as belonging to Sir George and then it proceeds to adjudge ſe- 


the intention of the creditor to adjudge this right of relief, and alſo to 
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Ry goo" ſejfin. void and onll,” bots nd 

= objected. by ſome of Sir Gear reditc ee + i pee. 
Wn claimed by Mr Blackwood, Th t — convey * rs annua 
rent upon Didbope: by Sir George Hamilton to Sir Archibald. Fleming,” as 
reta inbibitians Robert Allan, Grizel. Stewart; and Robert: H, liburton, 
F green duly executed and regiſtrate inhibitions a 


1 * A 3 FA C33 'FE; * 7 I 


* 


* 


| | KT anſwer to this) Fg objeding to tot the inn 
And, 2 he objected, That Allan's inhibition is executed upon the 5t 
February 1698, againſt, Sir George, at his de K in Edinburgh, 
affixing a copy upon the moſt patent door, &. and Haliburtow's inhibi- 
tion is executed on the ſame day againſt him, as forth of the kingdom, 
at the market · roſs of Edinburgh, pier and ſhore of Leith3and;; as he 
could not be in the kingdom and wot: af 1 F FAC "thei ame 1 . of the 
executions behoved to be null. iT 
To this it was anſwered, 1, That xy barn wo on the fame day be 
both in the kingdom and out of it; ſo. that both executions 5 be 
ſuppoſing them to be executed at different times of the day. 
' 2dh, The two. executions cannot be ſet up in oppoſition to one an- 
9 each creditor, ſtands, on his own ground; and Mr Blackiwood muſt 
<_ which execution he will object to, and prove his objection... 
38 The Lords repelled this objection to the executions; but — 
to Mr Blackwoad. to. Ae either of | theſe execu in, a 
p77 0 « ſhould be adviſed. | HD +:o {689 
Mr Blackwood next ohieded to Grizel Stewart's anc Robert Haliburten's 
inhibitions, That the executions. were wrote upon a paper apart, and 
neither ſpecified the debts upon which the inhibitions were raiſed, nor 
the date of the letters thereby intended to be executed, ſo that cheſe 
executions would apply to any debt, due by Sir George Hamilton to theſe 
creditors; and, as inhibitions are intended to interpel the lieges from 
having any dealings with the debtor, in prejudice — that particular 
debt, it ought therefore to appear with certainty, upon what debt the 
inhibition — and not to be in the power of a ereditor to apply 
the execution of an inhibition to any e or, en lee _ ſhall think 
proper. | 1 8 y ee ee ee nnn 
 Anfevered for the inhibitors, That. there was no how —— ring = exe- 
cutions of inhibitions, to ſpecify either the debt itſelf, or the date of 
2 _— ; gin as theſe 2 behoved to be regiſtered within 
orty days, with the letters, there 1 no Nh’? appl. 
the execution of one inhibition to another. wo 34 Og 11 | Tp 1275 
_ © The Lords repelled boobies rhtl wu ·˙ V w 
It was further objected to theſe two N That — executions 
againſt the lieges were only at the market-croſs,of Edinbur whereas, 
ſuppoſing Sir . to have been out of the kingdom, 3 ought to 
have been at the market - croſs of, K Ain — pier and har of Leib. 
Io this it was anfwered, T sg the lieges nſidered to bes in 
the Som, = "_ is no neceſſity to, 2 them by.a an: execution | 
| of che juriſdiction, 
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' tions of alt the hoe ? 
e wo left with, and We 
— und the liege; but only that copies o the letters were left. 
= The Lords repelled che objection? 2 1029 0995 "og 7 ah 
Lali, it was objected, That all action of ground o nge 
* inhibitions for ranger the ſecurity granted by Sir George Hinton 
to Sir Arobibuld F thing in 1702; was barred by the negative preſcrip- 
tion 3 no ſuch action having been intented, or challenge made within 
40 years of the date of the deed, nor even within 40 years of the time 
hen che ereditors behoved to be in the full knowledge thereof; for 
| the deed and infeſtment thereon, in the lands of Tuiliallan, were produced 
Lee eee fale of that eſtate in 1 708; alſo Sir Archibald's infefrment 
in this annualrent, taken in 1706, being upon record, the inhibiters 
| cantiot plead ignorance in bar of the preſeription, ſeeing they Igor 
rs known of the iufeftment by ſearching the regiſters. 
Asſired for the Inhübitersz, That only ſuch deeds are redutible ex 
| | capit inbibitionii as are to the prejudice of the inhibiter; and therefore, 3 
| chough e debror inhibited ſhould grant twenty perſonal. bonds, and as ' | 
any fitions; yet the inhibirer is not ſuppoſed to know of them; 1 
band, though. he ſhould, he has no intereſt to reduce them, becauſe they WS. 
bare not to his/prejudice.” fore, in'this caſe, the preſcription could = 
1 fonly: run from 2706, the l infeftment; ; and this action was | 
in 1744, i. e. two years within the years of preſeription. 3 
| + diy; As Mr Rani tb was ignorant of the ſeiſin, which was his own 1 
G <rident, and pleaded on it after the decreet of ranking was extracted 155 
num noviter venient ad nolitiam, ſurely the inhibiters are en- 1 
titled to plead the ſame 1 ignorance againſt 'this ſeifin, which now, for the = 
| firſt time, is founded on to their prejudice, 1 099 9 1 
- 34h, This proceſs is a reduction brought by Mr Blackwood of as de- 1 
| creet of ranking, and the interlocutors pronounced in favours of the . 
Pe agaiĩnſt the purſuer, in che ranking and ſale that was brought N | 
l z and, as he is reponed againſt the judgment pronounced in 24, 
ali things muſt be reſtored on both ſides, and the preſent "+ 
competition falls to be determined as it ought to have been in 17343 e 
at which time it was not 40 years from the date of the inhibitions 5 
| themſelves,” oh vaotoy $0090 en lff051% lie ed & rr} i 
The Lords re epelled the obj of prefeription.” 7 210114007! 
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| ; finiſhed: in che manner of a tympany or-ſt my od ? 
ere was lying, to the fare-wall of the Comm ary's tenement; a fo 
ot, which came eight inches  farthe forward than the mew avg 
ne Doctor's tenement : and the drop fell from che: oof of the Dacto 
torm-gavel,. upon this 9 Woch zb 3 
_ .. Commiſlary, Finlayon's//teneme t being, in diſe pair, 
and rebuilt it on the foundation of his old tene: 
| raiſed this new. tenement ſome feet above-the Dog 
ling of the drop was interrupted. [Upon | applied to the 
Sheriff of . 5 — that he and his authors had acquired » 
their drop 9 fal [nm tans beyond Uthe years of —— — 
that hes ae his drop might not be interrupted, The Sheriff —— 
ed a proof of the poſſeſſion of the drop; which being clearly proved for 
upwards. of ſixty years, the Sheriff found, that the Doctor hides acquired 
a — of ſervitude over the Commiſſaryꝭs tenement —— the 
drop to be carried off in a lead. ſpout to 42 ned on che C — 
wall ; and ordained che rene ade de fixed and eme en eds: 
miſſary 8 EXPENCce, + REI 1 yt to WF, bien gt ii 05 {ads i 
At the lame time, the Gonmiſhry Arie scenic juriſdiction 
the Sheri he applied to the magiſtrates, craving than an ingqueſt mig 
be appointed for cognoſcing the matter. Accordingly an inqueſt: was 
appointed, who, without determining the right of ſervitude; ardained the 
ſpout for carrying off the drop, to be fixed betwint cha awo tenementr, ; 
Pg ene chant annere nd e id 
ed in the verdict. rn ei Nr. . nz Smet ul hase bel, 
Theſe ſentences came before. the Lords by mutual 0 nd 
the Commilſlary admitted, chat the drop had fallen from ahe rf of the 
Doctor's tenement, upon the Commiſſary's fore · hot, paſt memory; and 
alſo admitted, that With reſpect. to: houſes without the limits of a burgh, 
the ſervitude, or jus cipiendi, would have been thereby conſtitu- 
ted;3-hut contended, that within burgh, there were not termin bobiles for 
acquiring ſuch ſervitutle by preſcription, becauſe buildings within burghs 
are regulated by the partienlar conſtitutions and policy of che burgh; 
and if a houſe be built according to theſe rules, the proprietors» f the 
neighbouring tenements cannot complain of any Jifadvaptage - thence 
ariſing to their property. And as the building of a houſe with a ſtorm- 
gavel is u lawvful manner of building, the Commiſſary aud his authors 
could not complain, though the drop was thereby made to fall on their 
tenement ; and, conſequently, a ſervitude could not be acquired by a 
poſſeſſion which, they could not otherwiſe interrupt, than by. raiſin 
their texſerhehk, which they were not obliged to do till en. * * 


„ 66 s 2 2 0 4 "oy 1 35 | 6 
i , 3 1 * 
at the Tervivade Hh, redpiendi, a one 


Anſwered for” all Abr, Tt 
of the poſitive ſervitudes, engt in #atiendo, to wit, in ſuffering the 
be dominant, upon the ſervient te- 


falling of a drop from che roof of the d 
nement; and i it {$6 ing the years of preſcription Without in- 
terruption, a ſervitude muſt de thereby — The diſtinction be- 
twixt houlas v und thoſe wichi Acts Bunte of « a burgh, FAewichgut 
fouutlation ; no ſuch diff RioH I Ari or Bur 
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municipal law: neither is chere any: Foun 
tutlon and Policy of burghs ; for it cannot be admitted, that, bj the 5 
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— ese Jacke contra. 
.of arr 5 


— nt tenement 3. for, as theſe houſes 3 
ze drop of ach tenement nat. 
aud oſtem prackiſed to raiſe the fore walls into tympanies 1 


W bur ir is not lawful, 4 right of ſervitui to 


= any ROI: E Fra the e ö 


over the fore-walls of the houſe upon reve - nn upon the propric+ 24 
L-rot's own" area. And if one mould 4 build his ſtorm-gavel fo as to throw 4 
ſrhe"drop"upon) his Lavighbour's| property, 1 his, neighbour, no, doubt, 
J ould have right 10 ſtoß in 1 — if the drop continues to fall during = 
4 frhe years of preſcriptions ſervitude-is thereby conſtituted. 9 
the Lords were of opinion, That there was no ſervitude acquir | 8 
in this beats but did not expreſ | | 


1919 £1190 ooh 34: 


* ee — — tenements; and — the ſpout; to 
* be fixed and E. at the joint expences of the proprietors | 
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Ander by his e. of mige — Elizabh. Brie, obliged „ 
himſelf, his ers We. to provide and have in readineſs; againſt the 
«© term of Martinmas next, {1 | Goo merks Scots ; which, 
merks money foreſaid of tocher, to be paid to aka. id 
by David Tyrie'the: bride's father, the ſaid-Aaander Oucbler- 
im, and his foreſaids, to employ upon land or. 

are „and his ſaicꝭ future ſpouſe in 
Wb merktz and the children to be procreate of, i 
ge, 9 a in he and boxe oft . laid 
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* 2 Outhterlony ſhall- we nee fs his — Won: wp hi. 
«. dren behind him in life, one or more without providing them in part 
. or pertinences, then, and in that caſe, David! Ouchterlony, brother to the 
aid Alexander, and the ſaid David Th yrie, or their heirs: thall divide:to 
te the children, one or more, the foreſaid n 8 hat, un 
« may be free, conform to their diſcretion.” ? triggs 

After the date of this contract, Alexander — purchaſer aland 
eſtate of the value of 30,000 mers Srott, and took the S. thereof, 
in favours of himſelf in liferent, and of Gilbert Oucbteriony, the eldeſt 
ſon of the marriage, in fee; but reſerved power to burden the laid 
lands with ſuch ſums of money as he ſhould think proper, for, provi- 
ſions to his younger children; and with the ſum of 11,00 merks,.. to 


be employed by him for any uſe and purpoſe he ſhould think fit. 


After this he contracted debts, to the value of 1, ooo merks, and 


breecerſed his ſpouſe in 1736, leaving the ſaid Gilbert Ouchterlony,- his 
eldeſt ſon, and ſix younger children, but without qty agg Eten 
in favours of the younger children. 

In 1749, David Tyrie, the ahdldfichbr; A ads: power. as, divi- 
ding the 8000 merks' amongſt: the children veſted in hi, and David 
Oucbterlony, and their heirs, by the contract of marriage, he applied to 
15 Ouchterlony ſon to David, David being dead, and they, by a wri- 

ing under their hands, dated 8th Fuly 1749, allotted the ſum of 1160 
merks to Gilbert Ouchterlony, and the ſum of 1140 merks to each of the 
ſix younger children, making in all 8000 merks, with annualrent from 

the term of Whitſunday 1736, being the firſt: term after: Alexander Outh- 1 
terlony's deceaſe, but with deduction of a proportional part of the life- | 
rent provided to their mother by the contract of marriage. 

As Gilbert Ouchterlony refuſed to pay the ſums allotted to the young- 
er children, three of them who were in Scotland, the other three being 
abroad, brought a proceſs againſt him for payment. 

Pleaded for the defender: That the right which the children have upon 
the contract of marriage, does not make them properly creditors; it is 
merely an obligation of ſucceſſion, which imports no more than that 
they ſhall ſucceed to 8000 merks, if the father leave as much free gear: 
this is the legal interpretation of ſuch clauſes; and, in the preſent caſe, is 
ſo explained by the contract; for the power of diviſion given to thefriends 

« is, to divide to the children, one or more, the foreſaid 8000 merks, or what 

* fund may be free. But here, there was no fund free at Alexander Ouchterlo- 
* den and therefore the friends had no ſubject which they could di- 
vide; for the eſtate, given to the defender by his father, was not a free 
ſubj ed, affectable with theſe proviſions; ſeeing the father, when he purcha- 
ſed the eſtate for his ſon, reſerved to himſelf a faculty of —— thee- 
Nate to the extent of 11, 00 merks, which was more than ſufßcient for ſa- 
tisfying the proviſions to the e children; and his afterwards con- 
tracting debt to the extent of 11, ooo merks, cannot entitle the children 
to come againſt the eldeſt ſon, no more than if he had actually lent out the 
Zooo merks, in terms of the contract, and afterwards contracted debt to 
the extent thereof; ; ſuch contraction could not prejudge the eldeſt ſon; 
becauſe contrated poſterior to the date of his right, and altho they would | 
have affected the 8000 merks: becauſe the father remained fiar, _ that 
would not have entitled the younger children to recourſe againſt their el- 

der brother. A proviſion 1 in a contract of 2 of a certain ſum ; in fa- 
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even, from making a pure donation, when -, - ©, / 


bi 


ee vas never in the father, this ſettlement cannot be conſidered as pr. 
a ceptio hereditatis, eſpecially, when 'the queſtion is not with proper credi- 

tors, in whoſe favour only that paſſive title was introduced. e 
Aq, Suppoſing there had been a free fund, yet the ſums allocated to 7 


for the Purſuers, That the proviſions in their father's con- 


s confeſſedly a gratuitous deed, and therefore can afford no defence a- | 
DV oainſt their claiming theſe proviſions, Nor does it alter the caſe, that 4 
che father reſerved power to burden the eſtate with 11, ooo merks, and 
contracted debt to that extent; for even the ſuppoſed caſe of his laying 
out 800 merks, in terms of the contract, and afterwards ſpending that 
ſum, would not have barred the younger children from claiming their 
W proviſions from their father's repreſentatives; forthe obligation in the con- 
tract was not merely to lay out a ſum in theſe terms, but to make the ſame 
ceffectual to the children; and that the defender does repreſent his father 

is evident; for a gratuitous ſettlement by a father, of the fee of an eſtate 
upon his eldeſt ſon, does not make that ſon a ſingular ſucceſſor, but he is 
at leaſt liable, in valorem of the eſtate, to fulfil all his father's obligations 
cContracted prior to the date of his right. And the preſent claim is fur- 
cher ſupported by the ſettlement of the eſtate on the defender; for the 
father thereby reſerves power to burden the lands with proviſions to his 
younger children, and the antecedent obligation ought to have the be- 
nefit of this faculty, as it has often been found, that lands, diſponed with 
a power to contract debts, are equally affectable by debts contracted pri- 
or to the diſpoſition, as with thoſe contracted after it. 


With reſpect to the annualrent, anſwered, That, by the contract of 
marriage, the father was bound to lay out upon land or bond, in reſpon- 
ſal mens hands, 8000 merks, and to ſecure his ſpouſe in the liferent of 
5000 merks thereof, and the children in the fee of the whole; and to re- 
employ this ſum ſo often as it ſhould happen to be uplifted : Which 
_ Plainly implied, that the ſum was not to be a dead ſtock, but to be laid 
Hut as a fund yielding rent or annualrent, to which the children are en- 
titled from the diſſolution of the marriage, ſubje& to the liferent pro- 
vided to their mother; and therefore, it is not the deed of diviſion, but 
the contract that entitles them to the annualrent from the diſſolution of 
the marriagmmee. 1 0 Mater 
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he Lords found, That David Tyrie and Patrick Oughterlony had pow- 
2 : Jer to make a divifion of the 8000 merks, provided by the contract 


* 8 of marriage to the' children of the marriage; and that the de- 
4 0. 3 fender was liable to 8 each of them for their own 
© © "Parts, as ſettled by the deed of diviſion libelled on.“ B. 
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A ward of Gibſon of Durie ; he had one fon David, whoſe children 2» 
were Andrew, Anne and Margaret of one-marriage, and 72 Bomas of another. 3 ” 


= _ Andrew the firſt, in the year 1686, executed a diſpoſition, containing ll 
_ procuratory and precept in favour of his ſon David: After the death | 

of Andrew the firſt, his ſon David entered to the poſſeſſion of the lan 
_ of Burns; yet neither did he make up titles as heir of his father, 
1 did he execute the procuratory in the diſpoſition 166. 
. 1 In the 1719, Durie the ſuperior granted a charter to Davia, by RK | 


_. 


I the lands of Burns were diſponed in liferent to David, and in fee to his 
aaldeſt ſon Andreu the ſecond, and to his heirs and aſſigns „the power of 
we altering being reſerved to David, This charter dee a novodamus, 4 
_ MM and by it the holding was changed from ward into feu: On it ſeiſin fol- q 
—_ lowed, which narrated that David appeared perſonally, holding i in his 
_ . -- - hands the precept contained in the ſaid charter. 


In the 1726, Andrew the ſecond conveyed, as fiar, the lands of 1 
to his ſiſters of full blood, Anne and Margaret, reſerving to himſelf his 
own liferent, and a power of aw This ite n was purified, by 
his deceaſe, 6 

David, his father, ſurvived kim for many years, and continued 3 in pol. 
ſeſſion of the lands in conſequence .of his reſerved liferent; After the 
death of David, Thomas, brother conſanguinean of Andrew the ſecond, en- 
tered to the poſſeſſion of the lands of Burns; and Arne and Margaret 
having, in right of the diſpoſition 1726, brought a proceſs of removing 
againſt him, he was ſerved heir to his grandfather Andrew the firſt, as 
the laſt perſon regularly infeft in the eſtate, and raiſed a reduction of the 
charter 1719, and of the diſpoſition | 1726: Tho! cauſe thus dan 
into a competition of right. 5 

In this caſe, the queſtion was, Imo, Whether by the charter 1719, a 
proper feudal right was eſtabliſhed in the perſon of Andrew, 2do, Sup- 
poſing the charter 1719 to be informal, whether it might not at leaſt 
have the effect of conveying to Andrew the Fertan right to the diſpo- 
ſition 1686, which was in David. 

Pleaded on the firſt point for Anne and Margaret Lund 7 By the 
original conſtitution of feudal holdings no part of the property was made. 
over to the vaſlal, but as the rigour of the fad eudal law began to abate, and 
lands came gradually to be in commercio, à certain right of rty 
was underſtood to be in him: Although the ancient feudal eftabli 
between ſuperior and vaſſal has in many particulars been chang 
the forms, originally uſed in the inveſtiture of the heir, ſtill continue, 

and theſe forms ſuppoſe the right of property to be in the ſuperior z- when 
therefore any diſputes ariſe. with relation to the making up of titles in 
the perſon of an heir, they muſt be determined by the principle on which 
the form is founded, — es that the- ſuperior 1s Proprietor, and that 
the property is derived ater him to the beir of the vaſſaall. # 

That, in the form of inveſting the heir, the ſuperior is underſiood: o 

| have hes Sul | property | in a him, 1 oo the eee conſiderations. - 
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can avail 
_ 9 heir by the ſaperior, and it is his bailie, who, by his command, gives 


_=—=—_ the infeftment : Therefore, in granting a precept of clare conflat, the ſu- 
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ßperior is underſtood to act as proprietor: agreeably to this principle, in 
| 1 | England, lands veſt in the heir /o/4 exiſtentid In Scotland, delivery is 
required: The reaſon of the difference is, that here the property is un- 
EE Jerftood to be derived to the heir from the deceaſed vaſſal, here from the 


ani . 


2, With us if an heir renounces, and thereby gives up his claim to 
an inveſtiture from the ſuperior, the ſuperior may diſpoſe of the fee as 
c him ſeems good: This proves, that, in queſtions between the ſupe- 
nor and the heir of the vaſſal, the full right is underſtood to be in the 
ſuperior, under the obligation of inveſting the heir, if he ſhould inſiſt for 
an inveſtiture; for it is an undoubted principle in law, that a renuncia- 
tion may diſburden, but cannot convey property. bt 

Aus therefore, in all queſtions concerning the form of making up titles 


| 
* 8 8 4 * 
8 5 


9 1 ed only to the obligation of rene wing the feu in favour of the heir, it fol- 
lows that a charter (as in this caſe) granted by the ſuperior with conſent 


of the heir (Who is creditor in this obligation) to a third party, muſt be 


| ; effectual in law, and that a proper feudal right was eſtabliſhed in the 
perſon of Andre by the charter 1719; for a reſignation, made by the 


ſent than one proved rebus et fact ie. W en e 
= : Pladed on the firſt point for Thomas Landale The eſtabliſhment and 
== the tranſmiffion of property have in our law received certain forms, and 
| theſe may not be varied according to the caprice of parties, nor ſup- 
plied by any ſuppoſed equivalent. In deeds inter vivos, the rule obtains, 
quod traditionibus, non nudis pactis dominia transferuntur : In ſuch caſes, there- 
fore, a tradition, either real or ſymbolical, is required: In the tranſmiſ- 
fion from the dead to the living, the {ame principle obtains, and Nulla ſa- 
Ina, nulla terra, is the maxim of our law. As therefore with us there can be 
no complete feudal right without infeftment (which is the delivery of 
| poſſeſſion), and as it neceſſarily ceaſes at the death of the perſon infeft, 
| K muſt be renewed in the perſon of the heir. oy pE 
The forms requiſite in the conſtitution. or tranſmiſſion of property are 
in their nature indifferent, in their original, arbitrary, but as eſtabliſhed 
by law, abſolutely eſſential. If they are obſerved, the right of property 
may be conſtituted or tranſmitted: If they are neglected, the right re- 
mains in hæreditate of the laſt perſon regularly infeft, and may be taken 
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cient principles of the feudal law or not, is a matter of ſmall moment ; 
— expediency introduced them, and practice has demonſtrated their 
When the vaſſal is regularly infeft, the property remains in him until 
he de diveſted of it in ſuch manner as is by law appointed. In order to 
_ transfer property, and to ſubſtitute a purchaſer to the full right of the 
vaſlal, the interpoſition of the ſuperior is required: But as he, being al- 
ready diveſted of the property, could make no ne grant of it without 
Is being reinyeſted in it himſelf, the law has deviſed an inſtrument of 
reſignation upon the procuratory granted by the vaſſal for ſurrendering 
de lands to the ſuperior: By means of this, the ſuperior is l 
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nothi! ig in the tranſmiſſion of property, unleſs it made by 3 
zetor himſelf, or by his order: Now with us delivery is made 


s lands by an heir, the ſuperior is conſidered as full proprietor, ſubject- 


beir, cannot be more effectual than a formal conſent, nor a formal con- 


up by the next heir. Whether theſe principles be agreeable to the an- 
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in 1 ks and mas 4 new gr 
ni favortm, or may conſolidate it with che 
© nentiam:" As the ſuperior is not reinveſted till this reſignation be mate, 

1 . that without it he can make no new grant of the i ; and 

as the confeſſion of the party will not ſapply the want of an in ſtrument 
of ſeiſin, ſo neither will it the want of an inſtrument of reſignation. 

In the tranſmiſſion of feudal property from the dead to the living, our 
law permits not an h yore tranſmiſſion; neither does it receive the max- 
im quod mortuus ſafit'vroum and therefore it requires a renewal ef the 

right in the perſon of the heir. As the ſuperior, by the original grant, 
became bound to receive the heir, in the place of his predeceſſors, (the 
heir performing always the obligations preſtable by him), our law has 
eſtabliſhed certain rules neceſſary to be obſerved in this renuatio feudi. 
When the propinquity of the heir is notoriouſly known, and the {ſuperior = 
is willing to receive him as vaſſal, a precept of clare conflat only is requi- 
red, which is not a new grant, but a warrant for introducing the heir 
into poſſeſſion, by a rene wal of the infeftment in his perſon: But if the 
ſuperior refuſes to comply with this, the heir may have himſelf cognoſ- 

ced as heir of the former inveſtiture, and upon that compel the ſuperi- 
or to give him the infeftment. 

From theſe principles it follows, that the right being once eſtabliſhed 
in the perſon of the vaſſal by charter and infeftment, the lex inugſtituræ 
may not be altered without a reſignation into the hands of the ſuperior, 
although both ſuperior and vaſſal ſhould conſent to it. | 

To apply what has been ſaid to the preſent caſe, the predeceſſors of 
Durie were long ago diveſted of the property of the lands of Burns: 
There remained only to them the eahalkies of ſuperiority: By the o- 

riginal grant, they were bound to receive the heirs of the vaſſal, and to 
renew the infeftment in their perſons. Durie might, in the 1719, have 
granted a precept of clare conflat to David, as heir of his father Andrew, 
who was the perſon laſt infeft: Or he might, after having been reinveſt- 
ed in the property, in conſequence of the procuratory in the diſpoſition 
1686, have made a new grant to David. Durie followed neither of theſe 
methods ; but without having been reinveſted himſelf, made a new 
grant of property to David in liferent, and to his ſon Andret in 
fee, and at the ſame time changed the nature of the holding. Thus, as 
the legal and indiſpenſable forms were omitted, the charter 1719 muſt 
prove void and ineffectual to the purpoſe of eſtabliſhing any right 1 in 
Anarew. 

To what is ſaid, that, in che form of inveſting heirs, the ſuperior is 
underſtood to be proprietor, it is anſwered, that, during the infancy of 
the feudal law, when the right given to the vaſſal was only Ieh, 
the property of the lands neceſſarily remained with the eee f And 
as no heritable right was created in the perſon of the heir, there could 
be no obligation upon the ſuperior to receive him; but when the form 
of theſe grants came to be 3 and rights deſcend to heirs and affect- 
able by creditors were eſtabliſhed, the obligation on the ſuperior to re- 
-ceive the heir, became the neceſſary conſequence of ſuch heritable Tight, 
and the {ſuperior was wry rect diveſted of the fee which was eſt 125 hed 

in the vaſlal. 

If at the death of every vaſfal the property ue to 8 "D fior, it 
would follow, that uch caſe it might be alienated or be Sins with 
debt, nay more, that i it f elt * K . crime 1 the e and the 
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| plied obligation to zeceive the heir of the vaſſal, would only produce 


Wee ge ae din of property in comperition with his fn. 
S mcdiate ſuperior the Crown's, vaſſal, neither has the Crown s immediate 
in foperior 3 from which it follows, that the Crown, as ul- 
(b imate ſuperior, might reſame the whole lands in the nation, by refuſing 
ca fulfil the implied obligation of a ſuperior; and this is a poſition which 
ES be ines 9 oo or $i 
8 - Replicd on che firſt int for Anne and Margaret Landales: In the eſta- 
lied forms of tranſmiſſion from the dead to the living, the property is 
p< ſuppoſed to be in the ſuperior, and a precept of elare conflat derives its 
ae) from that principle; but the preciſe words of a precept are by 
=. practice made neceflary; and. it muft be ſufficient for tranſmitting 
WE property from the dead to the living, that the ſuperior, underſtood to be 
rroprietor, makes a conveyance cuicunque, with the conſent of the appa- 
ent heir, the only perſon for whoſe mtereſt it may be to put a negative 
von ſuch conveyance. As to the neceſſity of a reſignation, the argu- 
ent uſed for Thomas holds in tranſmiſſions inter viver, becauſe the vaſſal 
gnafeft is underſtood to be proprietor, and cannot be diveſted of the pro- 
erty without a formal deed, unleſs by death, which has the effect of re- 
eeſting the ſuperior, and conſequently of making a conveyance of the 
Wroperty by him effectual, if it be granted with the conſent of the appa- 
ent heir. FN ITT TRETED 
= -7/:ad:d on the ſecond point for Anne and Margaret Landales As the 
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3 Charter 1719 ſpecially narrates the diſpoſition to David in the 1686, con- 


aaining procuratory and precept, it is evident that the parties had that 
geed in view when that charter was granted to David in liferent, and to 
Aare his ſon in fee. Therefore, although it ſhould be found that Durie 
had no title to grant the charter 1719, yet, as it was granted with conſent 
of David, it muſt be effectual guoad all right that was in David, that is 
uad the diſpoſition with procuratory and precept, and this without an 
actual written conſent; for the legal effect of conſent depends not upon 
any ouvert act, but upon the act of the mind: If this act of the mind be 
proved to the conviction of the Judge, it matters not whether it was ex- 


* 
- 


preſſed in words, or rebus el factim. "TN 

It is true indeed, that writing is required to an actual conveyance of 
lands or bonds, yet no argument Hig at thence be drawn to this caſe 
of a naked conſent, a naked conſent not being equivalent to a convey- 


2 


gance, although it may be the foundation of an action to convey 
However this conſent of David, rebus et factis, muſt be ſufficient to va- 
idate the charter 1719, in favour of Andrew ; for a diſpoſition of lands, 
on domino, is good againſt every one but the real proprietor, and with 
s conſent againſt him alſo. Now, granting that Durie had no power to 
ie the charter 1719, yet Dauid was the only perſon who could diſpute 
validity, and he conſented to it: The deed is therefore good in 
aw, and ſecured from all further queſtion. | N 
anting a conſent in writing to be neceſſary, ſuch con- 


But, /eparatim, g1 A C 
et was given in this caſe: For the charter 1719 bears, that David con- 
ed to the change made in the holding from ward to feu, and this im- 
1 ies chat David conſented alſo, that his fon Andrew ſhould be taken into 
e right; nor is it any objection to this, that the deed was not ſubſcribed ' 


ny 
* 
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by David ; for if a written conſent be neceſſary, it is ſufficient that 
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; teſtified by the deed 20 which it ie adhibized, alchongh hs feed he 
of a Bande which requires not the ſubſeription of the conſenter. Y 
55 ee on the ond point for Thomas Landal: The charter-1719 Wl 
could not convey. to Aedreto that perſonal right to the diſpoſition. 1686, L 
which was in David: For that, 7 gf a feudal right could be eſtabliſhed or 
conyeyed by conſent implied from facts and circumitgnces, all proper 
wauld be rendered precarious, and Judges Wo | arbitrary. 93 
If the charter 1919 was ineffectual for its principal neu vis. that 
- of changing the holding, or of veſting the feudal right immediately in 
Andrew, it cannot be underſtood to be valid guaad the leſſer right Which 
was in David by the diſpoſition 1686: At any rate, a property in land 
cannot be eſtabliſhed or conyeyed merely by conſent, although that con- 
ſent ſhould be proved by writing. The law, in order to produce-this 
effect, requires 2 formal writing under the hand of the rea WhOoſe 


conſent is neceſſary. 
The Lords found, That the charter 1719, granted by Gilſon of De 
40 rie in favours of David Landale in lifer ent, and Andrew Lanaale, 


8 „ his ſon, in fee, neither eſtabliſhed a proper feudal right in the 

perſon of the ſaid Andrew Landale, nor conveyed. to him the 

. . Peron right that was in David Landale ; and therefore _—_— 
—— the reaſons of reduction, and ano 11 the. remov fing ne 
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Joux LOWDON, and other Creditors of EDWARD MURRAY of 
| r | | 


AG 41 HED 
GIDEON MURRAY tenant in  Dranſtnbil 


1 JLEXANDER MURRA 7. being in poſſeſſion of the lands of W 
Fi fenchill, as apparent heir to his Aare Edward, ſet in tack a part of 
FR _ lands to Gideon Murray, for the ſpace of 19 years, at the {ame rent 
they had formerly paid. 

The creditors "+ the ſaid Edward Murray having adjud ed the ſaid 
lands from Alexander, as charged to enter heir to his father, Fohn Lowgon, 
one of the creditors, breyght a fale of the eſtate, and together therewith, 
a reduction and improbation, as is uſual, in order to force N of 
all rights effecting the eſtate. 14 

The ſummons of reduction and improbation was executed againſt Gi⸗- 
deon Murray, the tenant, who appeared and produced his tack, againſt UN 
which the.creditors objected, that it was null, being granted by an appa- 
rent heir, The Lord Ordinary, 24 July 1751, © Suftained the reaſon. of 
reduction of the Fs as flowing.a non habente teflatem,”” . 

Long —_ Bo s of reclaiming were over, Gidton Murray applied to 
the Or ina ber n by petition to Ling whole Lords, ſetting 
forth, that the e . in this proceſs againft him, were irregular ; 
for he was properly no party in * reduction, nor was the tack called for 
in the ſummons, or any ground of reduction er Hbelled, the proceſs 


being intended only to force creditors to produce ir rights and dili- 
ee, 


and null, and therefore the interlocutor ought to 
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LE | John Lowdon and the other creditors could not inſiſt therein, beca 
Frhey are not infeft; and creditors not infeft cannot challenge a tackſ- 
man whoſe right is real by poſſeſſion. - 8 PETS 


= poſſe : it. lotner' per 1 his OW! 
place, by granting him a tack of the lands; for this, amongſt other rea- 
bons, that the lands might not lie waſte. At leaſt, ſeeing the apparent 
Fheir was more than three years in poſſeſſion, this tack muſt be valid by 


AQ. Ro. Pl. Al. Jo. Dahymple. 


ces; ther the. ranking might go on; the ſummons was by miſtake 


executed againft 


7 | . , | 
Certification would not have ſtruck againſt che tack had he not produ- 
(Ceed it, ſo neither could it be reduced in this proceſs when 1 oTR | 
add, this being the caſe, he infiſted that he was not foreclo by th 
1 apſe of the reclaiming days, becauſe the Whole proceedings were void 


recalled. 
% Although there were a proper proceſs of reduction brought yet 
2d 44 18 Wel Age 


3%, The rack is not null, as flowing a fen babente? for it was fer'by 


arent heir, who, as he was entitled to continue his predeceſſor's 
on, of courſe was entitled to ſubſtitute another perſon in his'own 


—_ 2 ER. . Pi and a 
_—_ - 4n/wered, for John Lowabn and the other creditors: That, in a proceſs 
of this nature, creditors are entitled to object to any intereſt founded on 
n competition with them, and to remove all the incumbrances that ſtand 
in the way of their payment, as the tack in queſtion does; for though 
the lands may be ſet for the old rent, yet as the tack is for the ſpace of 19 
W years, it muſt occafion the lands to fell at a lower price. And ſuppoſing 
W that the certification would not have ſtruck againſt the tack if not pro- 
W duced, yet, ſeeing the tackſman compeared with his tack, and founded 
upon it, it ſurely was competent for the creditors to object to the va- 
lidity of the tack; His own acting ſubjected himſelf to a trial of his title, 
| and as he, no doubt, expected to avail himſelf of the judgment, had it been 
in his favour, fo of courſe, it follows, that he cannot now complain of the 


incompetency of the proceſs, when judgment has gone againſt him. 


With reſpect to the objection to the purſuers title to reduce, becauſe 


they are not infeft,  _ 1 Fa 1 
_ Anſwered, That, as the tackſman provocavit ad judicium, by infifting on 

a preference in virtue of his tack, and thereby gave riſe to their objecł. 

ing, he muſt ſtand or fall by the judgment given. DESDE 


* . 


And, as to the power of an apparent heir to ſet tacks, it is tritiſſmi jurit, 


4 


that he has no ſuch power, having no right in himſelf further than to 


continue his predeceſſor's poſſeſſion ; and though a tack, ſet by an appa- 


rent heir three years in poſſeſſion, might be good againſt a ſubſequent 


heir upon the 1695, yet it cannot avail the tackſman in a queſtion with 
creditors, or with a fingular ſucceſſor. FH ae.” da 392 
But it is needleſs to inſiſt further on theſe points; For, as the days for 


reclaiming were run long before the defender applied againſt the Lord 


=_ Ordinary's interlocutor, the Court cannot now conſider the purſuers title, 


nor enter into the merits of the reaſons of reduction. 

The Lords were of opinion, That, had the tack not been produced, 
the certification, in the reduction and improbation would not have ſtruck 
© The Lords, in regard of the production of the tack, found the tack 
void and null; and e adhered to the Lord Ordinary's 
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Clerk, Kirkpateich. _ 
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| him, and he ignorantly. produced his tack : But as the 
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be OFFICERS « of STATE and HE RITORS of Gumary, 


HE kick of: 8 was one of the « common kirks belonging to the 
Tais and chapter of Ro; and, in 1588, King James VI. granted 
to Sir William Keith a charter of the barony of Bali, and certain other 
lands, containing an erection of the kirk of  Cramarty, may other 18 kirks, 
Which had belonged to the ſaid Biſhop and chapter, into parſonages, and 
granting to Sir William the teinds and patronage of theſe kirks, and uni- 

the whole into one barony; upon which Sir, William was inkeft, 
And in June 1592 this grant was ratified in Parliament. 

This right came by progreſs into the perſon of Sir Robert Janes, — 
in 1636, entered into a contract with the Biſhop of Roſs, peers bir pro- 
ceſs of reduction and improbation which the Biſhop had m for 

ſetting aſide his right to theſe patronages; and that N to prevent 
further queſtions, he reſigns all theſe patronages in the King's hands 
in . — of the Biſhop, declaring, that the Biſhop ſhould be at liberty 
; &9 uſe that right, or his ancient right, as he thought moſt proper. 
On this contract a charter was expede in favour of the Biſhop in the 
| Tame. year 1636, and the Biſhop was infeft igth September 1637. But the 
ceifin,as appeared from the regiſter, (for the principal was loſt) contained 
no ſymbol of infeftment, and wanted the fign and ſubſcription ana of | 
the nota OY 4 
In Cal 656, the ſaid Sir Robert Tunes diſp oned the aid lands and patro- 
- Nages in favour of Sir George Mackenzie of Tarbat, afterwards Earl of 
Cromarty ; on which Sir George expede a charter, and was infeft. 
The Earl of Cromarty diſponed the eſtate and patronage of Cromarty i in 
favour of his ſon Sir Kenneth Mackenzie ; and the faid eſtate and patron- 
age being brought to a judicial ſale by Sir Kenneth's creditors, William 
| Urgubart of Meldrum became purchaſer. 

Yrilkam Urquhart brought a 1 of his ri ight of patrona ge, and 
called as defenders the Officers of State, the heritors of the pariſh, and 
| the preſbytery, as is uſual. _ 
ly Pleaded for the defenders, firfl, That the grant of the patronage of the 
4 kirk of Cromarty and the other kirks, by the King to Sir William Keith in 
1 15588, was void and null; for that, as they belonged to the Biſhop and chap- 
14 | ter of Roſe, the King had no power to diſpoſe of them without conſent 
14 of the Biſhop and chapter, who, notwithſtanding of the Reformation, were 

ö ſtill exiſting at the date of the grant; for 8 the miniſtration, in 
offices of religion, was carried on by theſe called the travelling Clergy, 
yet they were not the clergy ee. by law till the year 1592, when 
ll preſbytery was eſtabliſhed ; and it appears from the records of the Priyy 
{| Seal, that, from the reformation to 1592, Biſhops, continued to be elected 
1 by the chapters as formerly: Three inſtancęs of which occur in 1572, 
vis. St Andrew's, Dunkeld and Sodor. And chapters continued in the full 

right of their benefices till x 594, when their common kirks were taken 

from them. The King therefore having no power ta make the grant, 

the ratification in Farliament could not FO it ralid, becauſe oF che 
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adh, By ad act, Parl. 2604, and ad act, Parl. 1616, reſtoring Biſhops 


and their chapters to their patrimony, the whole kirks which had be- 


longed to the Biſhop or chapter of Ro/7, were reſtored to them; and 


though chere be an exception in each of theſe acts, yet the caſe of the 
patronage in queſtion dees not fall under either of theſe exceptions; 
for the exception in the act 1606, of common kirks diſponed by his Ma- 
jeſty to whatſomever perſons preceding the act, does not refer to the 
caſe of a common kirk erected into a parſonage, where the patronage 
is diſponed to a laic; for that is not a diſpoſition of a kirk which 
can only be to a kirkman; but the exception reſpects only caſes where 
the King had diſponed the kirk to another Biſhop, or ſettled a miniſter 

in it, who by the exception was to enjoy the benefice during his life. 
Neither does the exception in act 1617, That it ſhall be without 
« prejudice to laic patrens, of their patronages granted to them by the 
King's Majeſty, with conſent of the titulars for the time,“ aid the 
purſuer: In the ef place, Becauſe it reſpects only the caſe where pa- 
tronages of kirks had been granted away, which formerly belonged to 


the Biſhops and chapters, and were held and uſed by them in the ſame 


way as laics uſed their patronages; but could never reſpect the men- 
ſal or common kirks, without which the Biſhops and their chapters 
| could not be ſupported. In the ſecond place, The grant in favour of 
Sir William Keith was without conſent of the titular, whether the Biſhop 
and chapter be. conſidered as the titulars, -or the incumbent for the 


time, in terms of the act 172, Parl. 1593. | 


3dly, Suppoſing the grant valid, yet the Crown, as come in place of 


the Biſhop of Roſs, ought to be preferred to the purſuer ; for Sir Robert 
Innes, in 1636, diſponed the patronage to the Biſhop,; which was long 
prior to his diſpoſition in favour of Sir George M*Kenzie, and therefore 
the Biſhop's right was preferable to Sir George's, though no infeftment 
had followed on it; for a right of patronage, being ws incorporale, 
paſſes without infeftment, Stair, Inft. b. 2. tit. 8. F 35. And though the 
patronage, being united to a barony, will make a conveyance of the 
barony, tranſmit the patronage, though not particularly mentioned, yet 
it does not transform the nature of the right, ſo as to make it a corpo- 
real one. But, ſuppoſing it ſhould have the effect to communicate to 
this incorporeal right the qualities of a corporeal one, yet, as ſoon as 


the union was diſſolved, theſe qualities flew off. Now the King, who 


created the union, had power to diſſolve it; and did ſo, by his charter 
upon Sir Robert Innes's reſignation in favour of the Biſhop in 1636. Be- 


Is ſides, it appears from the regiſter of ſeiſins for the ſhire of Tnverneſs, that 


the Biſhop was infeft in this right upon the 19th of September 16 47; 


Anſwered for the purſuer to the firſt defence, That, before the date of 


the grant in favour of Sir William Keith, chapters were aboliſhed, and 
had no right either to officiate in kirks themſelves, or to preſent others 
thereto:; for, from the beginning of the Reformation, the Proteſtant 
clergy, who were governed by their own ſuperintendants, were the cler- 
gy eſtabliſhed by law, as ts declared by acts 6. and 7. Parl. 1567. By the 
laſt of which, the right of laic patrons was reſerved to them ; but the 
Patronages which belonged to Eccigſigſtict, now become by law incapable 
to exerciſe them, did, of courſe, devolve upon the Crown; and ſo it has 
been underſtood by the Legiſlature in all the ſtatutes relative to theſe 
matters. By act roo. Parl. 1581, it is ſtatute, That every pariſh-kirk 
„ ſhall have its own paſtor; and by act 102. of the ſame Parliament, 
it is enacted, * That all benefices of cure under prelacies ſhall be pre- 
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d b | mn ,ord and the laicq toons, — oPable 

* Aa qualified miniſters. In this aue ng is held to be pa- 
. Cy” ha Frere it has b 
always underſtood by our lawyers. Cru, 155 2. Meg. 8. nne 
Aida particularly with reſpect to common Kirks, 1 Was Wass by 
act 196. Parl. 1594, That they ſhould be of the ſame nature with other 
+ parſonayes and vicarages, and ſhould be conferred by preſentation of 
„ the lawful patrons.” Sir Geo. Mackersit, in His — on this act, 
ſays, That the King, or ſuch as had right from him, became patrun of 
| «theſe kirks, as coming in place of the Popiſh clergy.” Aud he alſo 
” . ways That there were not then chapters.” With kim agrees Lord 
Stair, Inf. b. a. tit. 8. F 35. p. zog. So there can be no doubt of the 
King's power to make the grant in favour of Sir William Keith. It is of 
no importanoe that there were ſome few elections of Biſhops by chap- 
ters ſoon after the Reformation; for theſe were not elected with a view 
to have any ſhare in the government of the Church, but rather to give 

their aſſiſtance in diſpoſing away the temporalities thereof to others. 
 Anſevered to the ſecond defence, That the act 1606 does plainly con- 
firm all grants of this nature; for it © excepts and reſerves all common 
Fir which are diſponed by his Majeſty to whatſoever perſon, preced- 
ing this preſent act. And this clauſe cannot be limited to the caſe 
of kirks diſponed to kirkmen, as appears from the following clauſe 
of the act, whereby it is. provided, That, if there be any common 
"708 „ kirks pertaining to biſhopricks and their chapters of old, that now a 
rtains and falls to them by virtue of this act, the miniſters who 
. are lawfully provided to the ſaid common kirks thall noways be pre- 

» _'& judged duribg their lifetimes.” Here a plain diſtinction is made be- 
twixt common kirks diſponed away to laics, and thoſe conferred by 

preſentations to miniſters; the firſt are excepted from the act, the 

others are to return to the Biſhops and their chapters, ſaving the _ 

of the incumbents during their lives. 

Neither can the act 1617 be pleaded to defeat the effect of the gran 
in favour of Sir William Keith; for grants of that kind are expreſsly = 
cepted from the act, and that without diſtinguiſhing whether the kirks 
were proper patronages, veſted in the chapter before the Reformation, 
or were common kirks. By the act, theſe grants are ſaved, though not 
ratified in Parliament; and therefore there can be no doubt of ſuch as 
are ſecured by ſo ample a ratification as the one in queſtion is. 

The conſent of the titular to the grant was not neceſſary, as that was 
only required to ſave grants not ratified in Parliament; and though it 
had been neceſſary, yet by titulars could not be meant the Popiſh chap- 

: ters who were not then in being, and whoſe advice, if they had been in 
being, would never have been aſked. But the clauſe of act 1617muſt refer 
to act 172. Parl. 1593, which requires the conſent of the beneficed per- 
fon; and if fo, it is incumbent on the defenders, before their objection 
can be. ſuſtained, to prove that there was a beneficed perſon alive at:the 
date of-the grant; and though they proved this, yet, pg rantum tempo- 
ric, it muſt be preſumed that the conſent was given, as the Lords lately 
found in the ook of the patronage of Giro. And though not preſum- 
ed, yet, as the objection operates only in favour of the Crown, it is 
excluded by the ratification, bean is alſo cut 158 By pine 2 5 88 
ſeripti _ 
To the third defence, . That thenk are proper ſymbols eſta- | 


liſhed for infefting ſingular Kcceſſors in rights of patronage, as well 
as 


| $M 


* 


/ A ; 2 
- * 
4 8 ; 
K 55 W \ * 
* * * 


KS ect ro u right of patronage upon which no infeftment had ever 
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8 trönage was once united to a barony; and infeftment taken upon it, 


= it could not be tranſmitted without infeftment, and therefore Sir George 


I ns prior infeftment (ſuppoſing the Biſhop not to have been in- 
fer) muſt carry this right. Had Sir Nobert Innen diſponed the whole 


1 barony, us Well as the patronage to the Biſhop, and afterwards diſponed 


b | and it muſt be A very extraordinary paradox, if an acquiſition ſhould 
be more eſſectual when the acquirer gets only a part of the ſubjects 
contained in his author's infeftment, than if he had got the whole. 


= With reſpect to the infeftment ſaid to have been taken by the Biſhop ; 
a reference to the records in a competition of real rights, is not ſufficient; 
tune defenders muſt either produce the principal ſeiſin, or prove the te- 
nor of it: 2%, The ſeiſin, ſach as it appears from the records, is null, 


ſcription-manual of the notar x. i * 
La ih, As the purſuer acquired this right at a judicial fale, he is ſe- 

cured by act 6. Parl. 1695; and whatever action, under the right of 
the Biſhop, may lie againſt the receivers of the price, there can lie none 
a gainſt the purchaſer” $7 (4 


' $6. 


1 becauſe it bears no ſymbol of infeftment, and wants the nen and fub- 


to the Lord Ordinary to hear parties on the third defence, via. 
Whether the Biſhop of Ro/'s right from Sir Robert Innes is pre- 
— *© frrable to the purſuer's; and alſo to hear parties on the ad of 

EF 1 „Parliament 1695.” 35 | Mg © 


ST 48. Frrgu/on. Alt. Advocatus & Boſwell, Reporter, Klerus. Clerk, O 
Fiu, nn 2x yo 
The Duke of NORFOLK and PARTNERS, © 
LS AGAINST | | vs 
The TRUST, EES for the Annuitants of the V ork-buildings Company. 


HE York-buildings Company purchaſed from the public many of the 
1 0e ſtates in Eagland and Scotland, forfeited upon account of the re- 
beilion in the year 1715. . e e ee ITY 
Por the encouragement of that Company, and other purchaſers of 
= theſe eſtates, and to enable them the better to pay the prices at which 
dhe eſtates had been ſold, it was enacted by 6th Geo, I. cap. 24. That it 
— ſhould be lawful for ſuch purchaſers, to grant and ſettle rent- charges 
lor annuities to the extent and N value of the eſtates.” And it 
vas further enacted by 7th Geo. I. cap. 20. That it ſhould be lawful 
1 for the Company to ſell ſuch annuities by way of lottery.” 
= Under the authority of theſe two acts of Parliament, three ſeveral 


— 


botteries were made; and, among other conditions of theſe: lotteries, - 


= the fortunate tickets entitled the reſpective proprietors to a liferent- 
annuity out of the Company's eſtates, I * 


* 


8 


other real rights; but, whatever might have been the caſe. wit 
Lord Stair refers, yet When the pa- 


3 : | the whole to Sir George, it eould not have been diſputed that Sir George's 
\ IX ght w. guld have been preferable, in reſpect of the firſt infeftment; 


The Lords repelled the firſt and ſecond defences, and remitted it 
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+  The'lotterjes being drawn, theſe fortunate tickets were, from time to 
time, brought to the Company, and exchanged for bonds of annuity, 
obliging the Company to pay certain annuities to the reſpectixe pro- 
prietors of the tickets, and their aſſigus, during the life of ſome perſon, 

| whoſe name was inſerted in ſuch bond; with this proviſo annexed, That 
if the annuity ſhould be in arrear, it ſhould be lawful for the annuitant 
to enter upon the Company's eſtates, and diſtrain for payment. 


The annuities having run in arrear, and the annuitants finding it im- 


practicable to recover the arrears, by diſtraining in terms of the bonds, 


the Company entered into an indenture with the annuitants; by Which 


the Company became bound to obtain infeftments on the ſeveral eſtates 


in Scotland; and, being ſo infeft, to grant proper infeſtments to Abraham 
Mure, and others, as truſtees for themſelves and the other annuitants, 
for ſecurity of the annuities due to the perſons whoſe names and an- 


nuities were particularly contained in a ſchedule thereunto annexed. | 


Soon thereafter the Company were infeft, and they granted a diſpo- 


ſition to the truſtees, in terms of the indenture, and bearing relation to 
the ſchedule; and, upon the precept of ſeifin contained in this, diſpoſi- 
tion, the truſtees were infeft in the year 1728. But it is to be obſerved, 
that neither the indenture, nor the ſchedule, nor the diſpoſition, make 
any mention of the bonds above mentioned, which were exchanged for 
the tickets, nor of the names of the lives inſerted in theſe bonds. 
After theſe tranſactions, many of the annuitants diſpoſed of their an- 
muiities; but, being ignorant · of the law of Scofland concerning the forms 
of transferring real rights, their method was, that the annuitant-Mller 
aſſigned or delivered his bond to the purchaſer ; and the. purchaſer de- 
livered up that bond, together with the aſſignation thereto, (when he 
had been at the pains to take an aſlignation) to be cancelled ; where- 
upon the Company granted a new bond to the purchaſer. And it was 
further remarkable, that, in many inſtances, inſtead of the name of 
the life in the original bond, the name of ſome other life was inſerted 
in the new bond. „„ 


The Duke of Norfoll and his partners, creditors of the Company, ha- 
_ ving adjudged the Company's eſtates in Scotland, were thereon infeft ; 


and it is to be obſerved, that the exchange of many of the old annuity- 
bonds for the new ones, in manner above mentioned, was made after 


the debt to the Duke was contracted, but all of them before his infeft- 


ment.was taken. 


The Duke raiſed an action of reduction and improbation of all the 


rights granted to the ſaid truſtees. Ws ſed I * 
Izſilted for the Duke, That none of theſe new annuity-bonds, whether 


conſidered as independent of the old bonds, or as ſurrogata to them, 


can be entitled to the ſecurity of the truſtees infeftment. 

Primo, As to the ſecurity independent of the old bonds; it is an un- 
doubted maxim of our law, That a real lien cannot be effectually eſtabliſn- 
ed upon lands for a debt even exiſting at the time of the infeftment, if 
that debt is not certain, and diſcoverable either by the infeftment itſelf, 


or by ſome relative deed; far leſs can ſuch a lien be eſtabliſhed where the 


debt does not exiſt at the time of the infeftment. To admit of the con- 


trary, were to make it impoſlible for purchaſers of lands to have ſecuri- 


ty of their purchaſes, and ſo in effect were to put lands extra commercium. 


As therefore theſe new annuities not only did not appear from the inden- 


ture, diſpoſition or ſchedule, or from any relative bond exiſting at the 
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dme of dhe truſtees infeft ent, but are of a date poſterior to that infeft- 
ment, ſo they can haven o benefit by it; eſpecially as this infeftment 
| Joes not bear to have been granted with any ſuch intention, but only 
to ſecure annuities then exiſting, and particularly ſpec thed, as to the 
creditors names and ſums, in a ſchedule referred to in the diſpoſition. 
nb, If it be contended that the new bonds are ſurragata, and are 
therefore, in point of equitx, entitled to the real ſecurity ; it 1s farſt to 
be obſerved, that it is not yet proved by production of any of the ori- 
ginal bonds or aſſignments thereto, that the new bonds had been actu- 
ally taken in place of the old ones, and the old ones cancelled upon 
granting the new ones, in the belief that the real ſecurity continued: 
= Nevertheleſs; in the mean time taking the fact to be ſo, it is an undoubt- 
ed maxim of the law of Scotland, that, for the ſubſiſtence of a real ſecu- 
rity, all the parts of which that ſecurity is compoſed muſt be kept ſub- 
ſiſting; if infeftment is taken upon an heritable bond, that bond diſ- 
charged or cancelled, the ſecurity is gone; the infeftment cannot ſub- 
ſift Without its warrant. In like manner, when a fecurity is ſo con- 
ceived that the immediate warrant is not ſufficient to make it complete; 
as, for inſtance, where the diſpoſition does not contain the names of 
the creditors, but refers to a ſchedule; and where that ſchedule does 
not fully diſcover the extent of the debts, by mentioning the name of 
the lives during which the debts (being annuities) are to ſubſiſt, but 
leaves that to be diſcovered from feparate bonds, in that caſe, which is 
the very caſe here, the bonds, although not expreſsly referred to, make 
an eſſential part of the real right; and, upon the cancelling or diſcharg- 
ing any of theſe bonds, the real right is in ſo far extinguiſhed z and any 
new bonds, granted for the like ſum or annuity, are new rights. If the 
Bona fites or ignorantia juris in a foreigner was to ſuperſede the neceſſity 
of obſerving the feudal forms of conveying and conſtituting real rights, 
anabſolute uncertainty would be introduced into our law as toſuch rights. 
'The error of the annuitants might poſſibly afford them a good ground 
to be reſtored to their real rights againſt the debtor, but can neyer give 
them a right to enter into competition with third parties. Had there 
been ſureties bound for the firſt annuities, or had the lands been fold, 
the cancelling the original bond would have ſet free the ſureties, or 
made way forthe purchaſers infeftment; and the granting new bonds for 
the ſame debts could neither have revived the obligation of the ſureties 
nor the firſt infeftment. Upon this principle, it is not material whether 
the exchange of new for old bonds was made before or after the Duke's 
contraction, before or after his infeftment. 5 | 
As to the caſe of thoſe new bonds, where the names of the lives are 
changed, they are ſo far in a worſe condition than the others; that the 
alteration of the life, or endurance of the annuity, is a total alteration 
of the annuity. water e aan a, 3 
Pleaded for the Truſtees, That as to the ſupporting the annuities inde- 
pendent of the old bonds, it is maintained, that, by the law of Scotland, 
dfeftment may be given for debts not conſtituted by any bond or ſecu- 
_ 7. An infeftment may be granted to truſtees for ſecurity of their 
S pences ef management, although no ſeparate bond is given; alſo for 
payment of certain debts. or proviſions to children, or donations con- 
talned in ahſt-or ſchedule ſigned by the granter; and although ſuch 
debts, provifions, or donations, may be reduced on implied fraud, yet 
are they not contrary to feudal Freds, Neither does our law hin- 


der 


x mY 


. 
. 
; ** s — 
* : 7 
6 - p 2 > 
5 =. o « | p, . 
x v * x 
* * 


der real 1 bebrttiet from en granted for future debts, as in the inſtance 
above mentioned, of the"expences' to be incurred by: truſtees, or of a 
jointure to a wife in caſe the ſhall ſurvive her Huſband. The act of 
Parliament 1696, Will. Parl. 1. ſeſf. ö. cap. 5. ſuppoſes' that diſpoſitions 
may be granted for ſecurity of future eds Which "diſpoſitions, al- 
though declared null in the cafe mentioned in that act, yet are not 
contrary to the princip les of the feudal law: ” There was nothing there- 
fore to hinder the infeftenr from being taken even for annuities to be 
granted after its date. But the annuities here are not on ſo narrow a 
bottom ; they are the very annuities ſubſiſting at the date of the Tru- 
ſtees infeftment. The proprietors of the fortunate tickets were; under 
the authority of two acts of Parliament, entitled to a liferent- annuity 
before granting any bonds, and without dependence upon them. 
The bonds were found ineffectual for eſtabliſhing a real right upon the 
eſtates: An infeftment is therefore taken, not bearing relation to theſe 
bonds; for neither the indenture, ſchedule, nor diſpoſition, make any 
mention of the date of theſe bonds; fo that, by the form of the infefi- 
ment, the annuities would ſeem perpetual. Bonds were therefore no 
part of the real right : They contained only the limitation of its en- 
durance : Their chief uſe was to prove the names of the lives. If fo, 
the cancelling of the bonds cannot be conſtrued to be an extinction of 
a debt, which was eſtabliſhed without reſpect to any bond. 
In the next place, theſe new bonds muſt, upon the ſtrongeſt reaſons 
of equity that can well be figured, be conſidered as ſurrogata to the old 
ones, and be entitled to the fame ſecurity. In England a choſe in action, 
(which comprehends bonds,) cannot be properly aſſigned ; and though, 
when a bond is aſſigned, the aſſign has an equitable fight to the debt, 
yet he cannot ſue otherwiſe than as attorney for the aſſigner. For this 
reaſon, it is there common for the aſſign to chuſe rather to have a legal 
right of action by taking a new bond, than to reſt upon the equitable 
right. Miſled by this cuſtom, the purchaſers of the annuities, being 
foreigners, and ignorant of our law, made the exchange of the old for 
new bonds; and it is not to be port, that either they, or the com- 
pany, had the leaſt ſuſpicion, far leſs intention, that the ſecurity would 
be thereby extinguiſhed. Further, the law of this country, with re- 
ſpect to foreigners, is fa#; and error facti nemini nocet. Even ignorantia 
juris in damms ammittende rei ſuæ non nocet. All this argument is further 
ſupported by this conſideration, that, when the Duke's debt was con- 
tracted, the whole annuities appeared ſubſiſting by the record; he can 
therefore plead no deception upon that head: and, in fact, ſeveral of 
the exchanges were made after the contracting of his debt; ſo that, as 
to them, he has ſuffered no real Fefzuäcen and he ught © to oy no ad- 
vantage of the error, 

With regard to "KL of the new bonds, 3 che nominees or live 
are changed; as no fraud was intended or uſed, and as one life is much 
the ſame as another ; and in fact the new lives have failed in many in- 
ſtances where the old ones are ſtill exiſting: Theſe bonds are very 
much in the ſame ſituation as the others where the lives continue the 
ſame. At leaſt, if equity is to be the rule, the annuity ſhould in this 
caſe continue during the life of the firſt nominee: or if even that is 

thought too much, during the joint. life of the old and new nominee. 

When this cauſe was heard on the '14th February 1752, the Court, very 

clear as to the law, but moved by the circumſtances of the caſe, found 


to the — effect, vis. That, by the laws of Scotland, the annui- 
tants 
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rants/conld/haveino/real right, in virtue of the truſt. infeftment, for ſe- 
:urity of bonds granted after the date of that infeftment; but, un xe- 
ſpect of the eireumfiances of this caſe, and that it appeared that ſeye- 
ral of the ſaid creditors, unacquainted with the laws of Scotland, had 


5 


e 


ſly-given up to the company the old bonds which had been 


erroneou Ce) | 2 . 
duly aſſigned to them, and, in place thereof, taken new bonds for the 
in the belief that their real right 


ſame annuities in their own names, that the , TIgN 
and ſecurity was not thereby impaired ;- and as the Duke, whoſe debt 
was contracted before making the ſaid exchanges, had ſuffered no pre- 
judice thereby, ſo he ought to take no advantage of the error: There- 
Fore. that ſuch annuitants ' ought to be preferred and ranked upon the 
company's eſtates in Scotland, as if they were ſtill. poſſeſſed of the old 
bonds entire and uncancelled : But that where the nominees or names 
of the lives in the old bonds were changed in the new bonds, the 


annuity could only ſubſiſt during the joint life of the new and old no- 
mine. ; Liv be 116 
Againſt that interlocutor the Duke reclaimed, and greatly inſiſted 


upon the danger of departing, in any caſe however favourable, from the 
knen and eſtabliſted rules of our law. The Lords upon hearing that pe- 


tition, and anſwers thereto, altered, and found, | 
© That the annuitants, whoſe names are not mentioned in the ſche- 
dule annexed to the diſpoſition of the Truſtees, or who have de- 
< livered up the old bonds granted prior to the date of the diſpo- 
“ ſition and infeftment, and have taken new bonds (although 
either in their own names, or in the names of their aſſignees) 
« poſterior to the infeftment upon the diſpoſition, have no real 
right upon the lands diſponed to the Truſtees, and in which 
they ſtood infeft; and therefore can have no preference to the 
Duke of Norfolk, upon the company's eſtates in Scotland. us. 


Act. James Ferguſon, Henry Home. Alt. Robert Craigie, Alexander iLockbart. Clerk, Gib/on. 


Ne xvVIL _ | 3 Zoth June 1752, 
= ANDERSON and Others, 
AGAINST 


The MAGISTRATES of Renfrew. 
YOHN ANDERSON and others, burgeſſes of Renfrew, raiſed, a re- 
/ duction of a long leaſe of the common property, which the Magi- 


+ 8 


. 


ſtrates and Town-council had granted. 1 
The Magiſtrates and Towu- council objected to the title of the pur- 
ſuers, and Pleaded, That private burgeſſes cannot compel their Magi- 
{rates to render account of their adminiſtration. The ' abuſes which 
may prevail in the management of the patrimony of boroughs are to 
be corrected, not by a popular action, but by other methods which the 
law has appointed; anciently theſe things were ſubjected to the con- 
trol of the chamberlain; by the 26th act, 4th Parl. 5. V. the Magi- 

| ſtr ates of boroughs were obliged to account for the common good year- 
ly in exchequer; and, by 28th act, 1693, it is declared, that it is 
the royal prerogative to overſee and control the management of the 
common good of boroughs, and that the Crown will appoint for that pur- 
it poſe 
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chequer. Such are the proviſions made by the wiſdom of the legiſlature, 
and by theſe only is the adminiſtration of Magiſtrates to be e, 

and their malverſations correctet. 
© Anfwered for the purſuers: The cnepoſs of this nedatiiog; is to en. 
ies the obſervance of a public law, and to vindicate a right of paſ. 
turage which the purſuers have, by immemorial poſſeſſion, acquired; and 
therefore the objeRtion to the title muſt be repelled ; more eſpecially, 
as in the caſe of Jobnſton againſt the Magiſtrates of Edinburgh 1735, 
the Lords found, that Fohnfor, qua burgels, had a ſufficient title for 
carrying on a reduction of a feu granted by the Magiſtrates of Edin- 
burgh of the mills belonging to that city. 
The Lords found the purſuers had a ſufficient title to carry on 
oy this P D. 


AR. Laie Alt. Advocatus. Reporter , Minto. Clerk, Pringle. 


N* XVIII. oth June 1752. 
ANNANDALE, 
AGAINST 


BROWN. 


DP ANNANDALE, merchant in Edinburgh, ſettled the liferem 
of a houſe on Cbriſtian Key his wife, in the event of her ſurvi- 
ving him, and alſo executed in her favour a diſpoſition of his move- ll 
ables, expreſsly burdened with payment of all his debts. After his 
death, Key intromitted univerſally with his moveables, yet ſo, that after 
payment of the privileged debts due by the deceaſed, her ſuperintro- 
miſſions appeared not to have exceeded L. 2 Sterling. 

Key the widow was afterwards married to Peter Brown, wigmaker in 
Edinburgb, the defender, and they, during the exiſtence of the marriage, 
paid to Priſcilla Handgſide the ſum of L. 50 Sterling, which the ras, 
Annandale owed her by bond; inſtead o taking receipt for that ſum, 
they made ZHandaſide grant an aſſignation of it to a truſtee for their uſe; 
in conſequence of this aſſignation, the truſtee adjudged the houſe above 
mentioned which had belonged to Annandale. 

After the death of Key, William Annandale the purſuer, brother and 
heir of David Annandale, having raiſed a reduction of the aſſignation, 
and of the adjudication which followed upon it, Pleaded, That as Rey, 
by her acceptance of the diſpoſition made in her favour by her huſband Wl 
Annandale, became burdened with the payment of all his debts, ſhe and 
Brown her ſecond huſband, muſt be underſtood to have paid. Handafide's = | 
debt, in compliance with this obligation; and that debt being thus ex- Wl 
tinguiſhed, cannot now ſubſiſt in the perſon of Brown, (who derives 
right from Key,) ſo as to affect the heritage of Annandale. 

Anſwered for the defender Brown: Although action had been brought 

1 Key herſelf, ſhe would not have been burdened in conſequence of 
diſpoſition by her firſt huſband beyond the amount of the ſubjects 
with which ſhe erbitte as was found in the caſe Thomſon againſt the 
Creditors of T. bin, 28th December 1675, obſerved by Stair: action indeed lay 
againſt her as vitious intromitter, but it could not in law have affected her 
huſband, might have been avoided by her confirmation, was extin . 
FJ 


- 8 
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1 k 


| by her death, and in no event would have benefited the purſuer, who is 
not creditor but heir of Annandale. r 0 1 F 5 
% The Lords repelled the reaſons of reduction, and found, That the 


* 


defender was entitled to take an aſſignation to the bond in his 
Ad. A. Pringle, Alt. Ferguſon. Reporter, Juſtice Clerk. Clerk, Marray- 
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N. XIX. 110 itt Fuly 1752. 
Sir KENNETH M. KE NZ IE, Baronet, 
AGAINST 


' FOHN STEWART, Eſq; 


TD a deed of tailzie, executed in the year 1688, George Earl of Cro- 
) marty diſponed the lands of Royffon to Sir Fames M Kenzie, his third 
ſon, (afterwards one of the ſenators of the college of juſtice, and 
known by the name of Lord Royf#on) and to the heirs-male of his body; 
whom failing, to Sir Kenneth M*Kenzie (ſecond ſon of the tailzier) and 
to the heirs-male of his body; whom failing, to certain other ſubſtitutes. 
This diſpoſition contains prohibitory, irritant and reſolutive clauſes, de- 
claring that it ſhall not be lawful for Sir James M*Kenzie, or the other 
heirs of tailzie, to alter the order of ſucceſſion, to incumber or-to alie- 
nate the ſaid lands. In 1739, Lord Royflon, with concurrence of his 
only ſon George, and of Sir George M Kenzie, (ſon of Sir Kenneth) obtained 
an act of Parliament enabling him to ſell the lands of Royffon. The 
act proceeds on a narrative, that the lands of Royſſon were burdened 
with certain debts, contracted by the tailzier himſelf, for payment 
whereof the lands might be adjudged and carried off; that theſe debts 
could not otherwiſe be diſcharged than by a ſale of the lands; that 
ſuch ſale, though for the advantage of the heirs of tailzie and of the cre- 
ditors, could not be effected without the aid of Parliament, Cc. There- 
fore, the act impowers certain truſtees, in concurrence with Lord 
Royſton, to ſell the eſtate, and apply the price in payment of the above 
ſums with which it ſtood burdened ; as alſo to lay out the ſurplus mo- 
Ney in the purchaſe of other lands, to be ſettled for the uſe of Lord 
"Royfton, and the other ſurviving heirs of tailzie, in terms of the deed 
1688; and the act contains a /alvo of the rights of all perſons, © except 
the ſaid Sir James M Kenzie and the heirs-male of his body, the heirs- 
male of the body of Sir Kenneth M*Kenzie, and the other ſubſtitutes 

in the entail.” 1 . | | 
In conſequence of this authority, the eſtate of Royſſon was ſold, and 
by payment of the debts narrated in the act of Parliament, the price 
was exhauſted, After the death of Lord Royſſon and of his ſon, Sir 
George M*Kenzie having obtained himſelf ſerved and retoured heir-male 
and of tailzie, brought an action of count and reckoning againſt John 
Stewart, Lord Royfton's heir of line, and againſt the truſtees, ſubſuming, 
that the debts narrated in the act did not affect the tailzie, and con- 
cluding, that they ſhould be decerned to apply, in terms of the act, the 
ſurplus price of the lands of Royſfon, after payment of the debts affect- 
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— 
idg the tailzie. Sir George having died, his brother Sie daes ane 


in Ahis action as heir of tailzie. 


The defender endeavoured to ſhowy hes the debts: tttrelet in 
act were indeed a real burden upon the kallzie; yet he inſiſted 5 


in this preliminary defence, that the act of Parliament was final, and 


excluded all examination into the reality of the debts. 
Pheated for the purſuer: This action is not barred by the act of Par- 


liament; the act expreſsly bears, that it would be for the advantage of 


the heir of tailzie that the eſtate of Royſſon were fold, and the debts af- 
fecting it paid. Now, it is neither agreeable to the words nor to the 
purview of the act, that the price of the eſtate ſhould be applied for 
the clearing of debts with which the tailzie was not burdened ; for 
this, inſtead of benefiting the heirs of the tailzie, would diſappoint them 
of their juſt right. It is alſo to be conſidered, that by act 18. Parl. I. 

a. VI. the Lords of Seſſion are declared judges competent in the re- 


duction of infeftments ratified in Parliament; for this obvious reaſon, 


that the law did not intend to hurt third parties, whoſe rights had not 
been particularly examined in Parliament; and it is a rule in the in- 
terpretation of all Britiſh ſtatutes, that no innocent boa bore ſuffer by a 
literal conſtruction of the law. 

Anſwered for the defender: The act of Parliament avers that the 
debts in queſtion were juſt debts, and which affected the tailzie ; it alſo 
declares the purſuer to be a party to it. No court of law can try the 
truth of its averments, the juſtice of its concluſions, or the equity 
and expediency of What it directs ; were ſuch powers given to courts 


of law, their inſtitution would be inverted, and judges, from being 


executors of the law, and adminiſtrators of juſtice according to law, 
would become lawgivers themſelves. The act 18. Parl. 1. Fa. VI. 
can have no influence in the preſent caſe ; for the act /alvo jure cujuſlibet, 
which paſſed every ſeſſion of Parliament in Scotland, reſerved the rights 
of all tb who were not parties in the ratifications obtained i in Parlia- 
ment, and the decifion in ſuch caſes was left to common law; yet, even in 
Scotland, ratifications were ſometimes excepted from the at fatyo jure, 
and parties thereby prejudiced were left without remedy from any court 
of law. This appears from the exceptions mentioned in the act /alvo 


jure, ſubjoined to the acts of Parliament 1633; and from the deciſion, 


25th March 1631, Biſhop of Dunkeld againſt Lord Balmerino - But, what- 
ever may have been the practice of the Scoztyh Parliament with reſpect 
to private acts, it is certain that a private act of the Britiſʒ Parliament 
differs, not in authority, but in extent from a public act; the rights of 
all thoſe who are not made parties to it, are reſerved entire; yet, quoad 
thoſe who really are, or whom the act declares to be Parties t0 It, it 


has all the efficacy of a public law. 


The Lords . That theſe debts that by act of Parliament are 
appointed to be paid out of the price of the eſtate of Rayfton, 
© muſt be ſtated to exhauſt the ſaid price; and that, the price of 
the eſtate being exhauſted by theſe END there is no ground 
for a curther count and reckoning.” | D. 


Ad. Hay. 1 R. camei. Reporter, Leven. "Clerk, Kirbparrich. 
N* XX. 


* * * 
f 7 . # . 
5 4 F * 
„* 
PR 
4 . 
*. - 
Se ted | | 4 * "7 We 295 We . 
rn R * f 4 * K . 
| r 3 
8 bY 
| | 1 1752. 
, | . 1 af f ! y ; #4 * : , #'* 3 > * © 4 4h "— , ; a g 
6 s * 4 * 141 to 4 8 I. by £5 „31 . 4 4s Pp 1 F 3! 1 4 „ 8 * 17 4 4 F : F: #) * ed & 44+ 4 „ : Ss. 5 5 
* * . * 23 4 2 | , : * ry 4 re 4 
5 8 1 da, ! 4 P 5 5 2 4 9 * bs bis ; "Ry N. , . * , N 
n Fu = W 'S B R T CG 's 7 # P * d Ot t 1 by 0 7 8 7 1 » . 7 0 * 
— 0 : 2 3 1 FX 4 1 « : 4 * #* 1 [ " | [ 
| and Others, | 
: N W 8 4 1 5 N. 1 ; $ # #2! TRIES IE 8 * "+ 4 * * 2 
2 5 2 1 N n . 9 . Kae * 4 e 7. 5% OR. 4 * 4 : 5 * . $5 25 , 5 by ki ; 4 ( 9 
Fi h 2 N 5 1 * . F 6 s 
\ I # e 1 4 ; ? Sie F N 3. 2 4 4 4 £'S: ; ' i ' 
* < #, * 2 g 1 ; my OK 0 " q 4 4 +I 5 H þ N d ; + 5 6 1 
CCC 1 614197 AG ACHES 5 Sal ey pl 
v * , 
g v 83 1 # 
. 2 5 ot * " * 1 | ; * 0 co ö p 
7 4 z : 4 1 . wy . n * — * * 4 1 4 — 
* 7 ; ; 2 1 * . (Ns ” 4 q A 3 .-% * q 1 93 4 J # RF $ LN * 4 5 1 : 4 
2 ; ' | þ * 
f o " - 7 e y ; * 1 4 's - 
ir off ert we. SLE 2 * $4 A; * 
a ae e of, * * , Wo ME SS hook $7" Wo . 4 > 


7 vad of Parliament 1685, certain tolls were appointed to be levied 


D at the two bridges of Dalkeith, and the power of levying them was 
granted to the bailie of the regality of Dalkeith, and his deputy, and 
their ſucceſſors in office, for particular uſes narrated in the act. The 
regality of Dalkeith having been taken away by act of Parliament, 2oth 
Geo. II. and the office of bailie of regality thereby abohſhed, Brig: and 
| others, inhabitants of Dalkerth, prayed the Lords to appoint a factor for 
p ,,, ² 4G oo, 
The Duke of Buccleugh (to whoſe family the regality of Dalkeith be- 
1onged) oppeſed this, and plæaded. That the act, by which'the tolls were 
granted, empowered the bailie of regality of Dalkeith to levy and apply 
them; that his power naturally devolves to the baron-bailie, as he is 


the only magiſtrate now remaining within the territory of Dalkeith, and 


derives his juriſdiction, as the bailie of regality did, from the proprie- 
tor of Dalkeith; and, ſeparatim, if any doubt ſhivuld ariſe as to this, it 
could only be removed by the Legiſlature itſelf. 


” 
i - 


+ The Lords found the baron-bailie of Dalkeith muſt come in place 
of the bathe of regality for uplifting the tolls and cuſtoms men- 
* tioned in the petition, and therefore refuſed to ſequeſtrate.” p. 


Act. R. Dundas. Alt. R. Craigie. 1 Clerk, Kirkpatrick, 
WE. TE, rt July 1752. 


The Earl of GALLOWAY, and Others, 
AGAINST 


The Earl of MORTON. 


E Earl of Galloway and others, udalmen of Orkney, in a declarator 


raiſed by them againft the Earl of Morton, ſuperior of Orkney, in- 


= {fiſted, inter alia, that it ſhould be found, that the duty called Hat, an- 


ciently payable out of their udal lands in Or4ney, ceaſed from the year 


1667, when the ſupplies by aſſeſſment were introduced, and theſe their 
lands became ſubject to the aſſeſſment in common with the reſt of the 
kingdom. | wo 


*% 


In this declarator they pleaded : That udal and allodial are ſynony- 


mous terms; that out of allodial lands, no feu- duty or rent- ſervice could, 


BH in the nature of the thing, be exigible; for that the King was not do- 
_ ' directus or ſuperior in allodial lands; that the duty called Slat, 


23 noms payable to the crown out of theſe lands, was in truth a year- 
"2 land- tax or tribute impoſed for the ſupport of the ſtate, and conſe- 
quently that, as the udal-lands now paid land-tax according to their 


valuation, they ought to be exempted from the payment of Sat or land- 


tax to the Earl of Morton alſo. 
ö 5 To 


To all which the Earl of Morton links anſwers, denying both thi. 
| tion itſelf, and the conſequences drawn from it; yet he inſiſted in this 
preliminary defence, that his right to the Stat duties was ſecured by 
preſcription; for that theſe duties had been paid to the Crown for the 
udal lands of Orkney, from the 1667 (when the aſſeſſment was intro- 
duced) down to the year 1707; and from that time, without interrup- 
tion, to the Earls of Morton, having Tight to theſe duties as part and 

pertinent of the Earldom of Orkney. 
The Lords gave not Judgment « on the general point; but, ſuſtaining | 

the preliminary defence, 

They aſſoilzied the Leſley Foe the concluſion of che declaraor 
" with reſpect | to the Skar duties.“ 3 . 


Sons 
” 
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Act. J. Gordon, Hay, Lockhart. Alt. K. Dundas, . & Advocatus, ney: Clerk, Falls 


N. | ©: ET 99) 3d Fuly 1752. 
DEAN and Others, | 


AGAINST 


The 4 GISTRATES of Irvine. 


mutual declarators of the above parties, the queſtion was, whether + 
the magiſtrates and town-council of boroughs may grant feu-rights Wn 
of the boroughs property, or tacks of a longer duration than three 
"+ Fa 
I Pleaded for Dean, (Sc. The property of the commongood i is in the 
community, and the magiſtrates are only adminiſtrators of it; they 
may exerciſe every act of rational adminiſtration, but they may not 
alienate, for that is the characteriſtic of property itſelf; nor can it be 
anſwered, that the magiſtrates of vine claim only a limited power of 
alienation, by providing that the feu · duty be witheut diminution of the 
rental ; for neither does this alter the nature of the feu, which is ſtill 
an alienation, nor can it apply to this particular caſe, for the lands be- 
longing to the community have never been rentalled. That no part of 
the common good of boroughs can be feued out, is expreſsly aſſerted 
by Craig, de feudis, lib. 1. dieg. 15. F 10. and by Balfour, Prattics, cap. 3. 
This al 0 appears to have been the ſenſe of the Legiſlature; for it never 
would have limited to three years the endurance of every tack of the 
common property of boroughs, and at the ſame time have left with the 
magiſtrates an abſolute power of alienating the whole. 
That magiſtrates of royal boroughs may not grant tacks of the com- 
mon property beyond the term of three years, is evident from the act 36. 
Parl. 3. Ja. IV. and act 181. Parl. 13. Fo VI. theſe acts were ſuppoſed 
to be in force by Mackenzze, as appears from his obſervations upon the 
former of them, and from the deciſion, 27th January 1684, Fact againſt 
"Town of Stirling; and that of the 16th December 1735, Macghic againſt 
the Magiſtrates of Edinburgh, proceeds upon the ſame ſuppoſition. 
It was pleaded ſeparately for Dean, &c..: That if the magiſtrates be per- 
mitted to feu out the common property, the community, the heritors of 
the burgage-tenements, and thoſe ho poſſeſs in their right, will be de- 
ꝓrived of n ſervitude, or that right of ne of teal and diyot: 1 
- they 
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Alt. J. Grant, k. Dundas, Ferguſon & R. Craigie. 


1 


they have immemorially enjoyed as parts and pertinents of their bur- 


gage tenements. £259 EN. 1 | OE 
» Anſwered for the Magiſtrates and Town-council : To grant in feu- 


farm or ſet in tack; for any term of years, the lands belonging to the 


| borough, is, in the Magiſtrates, a rational act of adminiſtration : by no 


other method can they improve the common property, adorn the bo- 
rough, and increaſe its revenues: nor has any ſtatute declared this to 
be illegal. It is evident, that the Magiſtrates of boroughs were origi- 
nally entitled to allocate the lands belonging to the community, in bur- 
gage, and wherefore not in feu-farm? The two ſtatutes cannot avail 
the inhabitants in their declarator, for they relate to tacks not of the 
lands of boroughs, but of their rents; not to the za corpora, but to 
the proventus of the common property; for that ſuch rents were very 
anciently ſet in tack, appears from the iter camerari, cap. 39. I 37. agree- 
able to what has been ſaid is univerſal cuſtom : Magiſtrates of boroughs 
do not limit the tacks of the ſubjects belonging to the community to 
the term of three years, but vary their endurance as they ſee moſt ex- 
pedient ; and when the general utility requires it, they, inſtead of 
granting leaſes, grant feus of the common property. 


To the right of ſervitude pleaded upon, it is anfwered: That the com- 
munity cannot acquire any ſuch right over lands which are its property ; 
that inhabitants cannot, for that they have no permanent intereſt in the 
borough ; that burgeſſes cannot, for, that as ſuch, they have no real 
eſtates in the borough; heritors indeed might acquire this ſervitude, but 
the fact is, that they have conſtantly paid according to the number of 
their cattle, for the privilege of paſturage by them enjoyed. 3 

The Lords found the purſuers have a right to ſet feus and tacks for 
a longer time than three years, and remitted to the Ordinary to 
hear parties procurators if theſe feus and tacks are ſet for the 
benefit of the community, and if, or not, the paſturage on the 

* ſaid commonty is thereby meliorated.“ + 


AA. Elliot, Brown, Hay & Ebel bars. 


Reporter, Strichen. Clerk, K:rkpatrich. 


Ne XXIII. 3d July 1752. 


ALEXANDER BRODIE of Brodie, Eſq; 


AGAINST 


— 


Sir ROBERT GORDON of Gordonſtoun, Bart. 


8 IR Robert Gordon is poſſeſſed of lands in the pariſh of Kinnedar, to 
the yearly amount of ſixty chalders of victual: on this eſtate he 
has three dove- cotes, and began lately to erect a fourth, not two miles 
diſtant from the others, and near the boundary which divides his eſtate 
from Brodie's. Brodie obtained letters of ſuſpenſion of this new build- 
mg, and pleaded: That the act 19. Parl. 22. Fa. VI. provides, 1m, That 
no perſon be permitted to build a dove-cote who has not at leaſt lands 
to the yearly amount of ten chalders of victual within two miles of it: 
and, 2do, That no perſon, although having lands to the -amount of ten 
chalders, be permitted to build two dovye-cotes within two. miles of each 
L | other 
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-alſo, that the defenders ſhould pay an aſſythment, and find caution of 


Clerks ſuſpended: the Lord Ordinary turned the decreet into a libel, and 1 


. Tet | 
other; and therefore- concluded, from the ſtate of the caſe, that Sir Ro- 


bert Gordon had no right to proceed in building the projected dove-cote. 3 


Anſwered for Sir Robert Gordon: The ſtatute provides, that no perſon Y 
having leſs than ten chalders in yearly rent, be permitted to build a Ml 
dove-cote, and that he who has ten chalders be permitted to build one A 


only; but it has introduced no limitations with reſpect to him who poſ- 


ſeſſes more than ten chalders in yearly rent: neither do the words in | 
the ſtatute, 2oithin the bounds aforeſaid, imply that one dove-cote only may ⁵ 
be erected within the ſpace of two miles, but that one dove-cote only = 
may be erected within the limits of that ground, whoſe yearly rent ex- | 
tends to ten chalders. 7 | 

“The Lords repelled the reaſons of ſuſpenſion.” D. Y 


Act. Hamilion Gordon. Alt. R. Dundas. | Reporter, Elchies. | Clerk, Pringle. 


Ne XXIV. | 4th" July 1752. ö 
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AME and George Ruſſel; purſued Fames Clerk and his ſons before the 2 
f Sheriff-depute of Stirling ſhire for a battery: their libel concluded 


law-borrows. The Sheriff decerned in the law-borrows, and found e- 
pences due, but made no mention of aſſythment in his ſentence. The E | 


then, beſides adhering to the Sheriff*s interlocutor, found aſſythment 2 
and damages due. | | Y 
Pleaded in a rechiming petition for Clerks: The Ordinary's interlocu- 
tor is not agreeable to form, and cannot ſubſiſt: for that a decreet, FT 


which exceeds the demand of the purſuer, is intrinſically null: now, 


in this caſe, the charge of the purſuers was the decreet of the inferior 
judge, nor did they ever demand more than that the letters ſhould be 


found orderly proceeded. 
The Lords were of opinion, That, whenever a decreet is turned into 


a libel, not only the decreet of the inferior judge, but alſo the original 
libel is underſtood to be before the Court; and therefore 
They refuſed the petition.” — | ». 


Petitioner, Andrew Pringle. | | 6: 


Ne XXV. 5 vth July 1752. 
W ALTER MIL LE R, Procurator-fiſcal of the Borough of Perth, 


AGAINST 
ALEXANDER CLUNTIE, and Others. 


IN 12948, by act of the Town-council of Perth, the inhabitants were 
prohibited, under certain penalties, from importing any ale or beer 
brewed without the liberties of that borough : Alexander Clunie and Com- 
any having been purſued before the Magiſtrates, at the inſtance of the 
Þroturatortical, for tranſgreſſion of this act, the caſe was adyocated by 


conſent of parties. 
Et | Pleaded 


—_ 
Sealy 


3 
ib 
Gs 


oF 
0 


burgorum, ch. 19. 
nec aliguid de fimilibus, on which Scene obſerves, huju/modi privilegia et im- 


8 L 43 J 


Pladed for Walter Miller, procurator-fiſcal: The town of Perth, by 
its charter of erection, and by ſubſequent grants from the Crown in its 
favour, is entitled to all the privileges of any royal borough in Scotland. 
that its Magiſtrates have not exceeded, in their act of council, the 

wers given them by law, is evident from the caſe of the Magiſtrates 
of Muſſelburgh, decided not many years ago, where it was found that 
they · were entitled to prohibit the importation of ale into the borough: 
if ſuch are the rights of a borough of regality, a fortiori muſt they be- 
long to a royal borough, more eſpecially to ſuch a one as Perth, which 
has been always held particularly to enjoy the privileges of a barony; 
vid. Skene ad leges burgorum, cap. 19. and that every baron may not only 
regulate the brewing of ale within his barony, but alſo prohibit the im- 
portation of ale brewed without the limits of his barony, is a principle 
-uncontroverted in the law of Scotland. Ty 
Anſwered for Clunie and others: The argument uſed on the part of the 


Magiſtrates proceeds upon a ſuppoſition manifeſtly erroneous, vis. that 
the erection of a royal borough implies in it the right of a barony, 


whereas in truth theſe grants differ widely both in their nature and in 


their effects: the erection of a barony is a grant in favour of the baron 


himſelf, who is proprietor of the ground, and conſequently entitled to 
all emoluments thence ariſing : of this nature is the privilege implied in 


the common clauſe in charters cum brueriic, which privilege is ſo much 
the conſequence of property, that it will be carried, although not ex- 
preſſed, by a general grant of lands. 


The erection of a royal borough, 
on the other hand, is not of the nature of a private grant of property; 


royal boroughs are eſtabliſned for the general benefit of the nation: 
both the eſtate and the freedom of the borough remain inter regalia, and 
may not be alienated: the bailies are the King's bailies, and every in- 
dividual is the King's vaſſal in his burgage tenements. The terms of the 
grants from the Crown to royal boroughs muſt determine the meaſure 


of their rights: and nothing, beſides what is eſſential to the conſtitu- 
tion of a body corporate, is implied in them: thus we find in the Leger 
uod in burgo non debet audiri bloodwit, marchete, Berezeld, 


nunitates pertinent ad barones, non ad burgenſes, niſi jus baronum et vicecomitum 


habeant ſibi conceſſum. This ſhews that, in Skene's opinion, neither the 


right of barony, nor that of ſheriffſhip is implied in the erection of a 


royal borough. It is confeſſed that the town of Perth has a right of 


dheriffſhip, in virtue of expreſs charters to that effect; but that any of 
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its charters contain a grant of barony, or of its privileges, is a ground- 
leſs averment: as to the caſe of the town of Maſſelburgb, it is not in 


point; for that town is by ſpecial charter erected into a barony. 


The Lords found that the Magiſtrates of Perth had no power to 


make the act purſued on, and therefore aſſoilzied the defenders, 
* and decerned.” 3 


Lock burt, 


Reporter, Ailberran. 


erguſon. Clerk, Pringle. 


AQ. J. Grant, J. Craigie R. Craigie & Advocatus. 


Ne XXVI. 
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N' XxXVI. T eee ee eee 
me CORPORATION of COOPERS in b.. 
AGAINST. 0 te en. 


KEIR and Company. 
18 E corporation of coopers in Perib exhibited a complaint to the 
Magiſtrates of Perth, wherein they narrated, that one Davidſon, an 
unfreeman, had encroached on the privileges of their corporation, by 
making ſalmon-barrels within the borough, and concluded, that he 
ſhould be prohibited from ſo doing in all time to come. 
EKeir and Company (who had employed David/on as their ſervant) in- 
ſiſted that they, as freemen and burgeſſes, were entitled to deal in the 
ſalmon-trade, and conſequently might either import barrels ready made, 
or employ within the borough whom they pleaſed in making them : 
„The Magiſtrates nevertheleſs ſuſtained the complaint, and prohibited 
« Davidſon from working in the cooper work within the borough; and 
liberty thereof, under the penalty of L. 5 Sterling for each tranſgreſſion.“ 
Of this ſentence ſuſpenſion was obtained, and the caſe reported. 
Pleaded for the chargers: Unfreemen are neither authoriſed by law 
Nor cuſtom, to exerciſe within boroughs that craft which 1s peculiar to any 
of the corporations therein eſtabliſhed, although their employers be free- 
men and burgeſſes, and the work ſo made be intended for exportation: 
the, exportation of ſalmon 1s a branch of trade by law appropriated to the 
freemen of royal boroughs, and the Legiſlature intended alſo, that the bar- 
rels, uſed in the package of ſalmon ſo to be exported, ſhould be made on- 
ly by the coopers freemen in royal boroughs ; hence when regulations, 
eſtabliſhing the ſize and form of ſuch barrels, were introduced, and the 
obſervance of theſe regulations was enforced by certain penalties, the exe- 
cution of the law was committed to the Magiſtrates of royal boroughs. 
This appears from act 33. Parl. 1. ſeſſ. 1. Charl. II. Now if the making 
of ſalmon-barrels by unfreemen be tolerated within a royal borough, it 
will be impracticable for the Magiſtrates, or for the viſitors by them ap- 
pointed, to enforce the obſervance of the regulations aforeſaid. | 
Pleaded for the ſuſpenders : That the chargers have the excluſive pri- 
vilege of making ſalmon-barrels within the borough for ſale, is not diſ- 
puted : the ſuſpenders only contend, that they, as burgeſſes and guild- 
brethren, may carry on the fiſhing trade, and export ſalmon : that, as a 
right to the end implies a right to the means alſo, they are entitled to im- 
port ſalmon-barrels from without the borough, or to employ their own 
ſervants, although not freemen, in making them within borough. 
Thus a burgeſs, who has right to keep an inn within a borough, may, 
although no baker, bake the bread that is to be conſumed by his gueſts, 
and yet were he to do it for ſale without his inn, it would be juſtly deem- 
ed an encroachment on the privileges of the corporation of bakers : thus 
a craftſman, who, as a burgeſs, has right to keep an inn, may buy wine, 
although a foreign commodity, to be conſumed in his inn, and this with- 
out encroaching on that excluſive privilege of trading in foreign com- 
modities which belongs to the corporation of merchants. 
As to the act of Parliament on which the chargers found, it is anſwered, 
That the regulations therein expreſſed are general, and relate to the whole 
| | cooper. 


1 


„ 


i% \ 
8 * 4 


Coopers within the kingdom and all ſuch whether freemen or not, whether 
reſiding within or without ual boroughs, are made ſubject to the. pe- 
| nalties therein contained, if their Work a a 

that the act ordains magiſtrates within the borough to 25 the aft in execution. 
but that plainly relates to what, queſtions may ariſe within the borqugh: 
for the execution of the act is alſo committed to the Judge Ordinary, 
ſo that the whole that is intended is, that eyery judge ſhould execute 
the act within his own juriſdiction: and therefore no argument can be 
drawn from this act in ſupport of the ſentence given by the Magiſtrates 

% . 2 | , 


of Perth. | | OO ETFOT G25 r 
Further, by indulging ſuch ample privileges to the corporation of 
coopers, the fiſhing- trade, and the exportation of ſalmon will be render- 
ed more difficult and leſs beneficial: for in the preparing of ſalmon 
many things are required: they muſt be pickled, packed and barrelled 
up: now although it ſhould be granted that the coopers of Perth were 
ſufficiently ſkilled in the making of barrels, yet the pickling 
and packing of ſalmon is a diſtinct operation, and it would be 
highly inconvenient for the ſuſpenders to be obliged to employ the 
coopers of Perth in one branch of the work, and their own ſervants in 
another. 


j 


The Lords ſuſpended the letters implicitern. bd. 
Act. Loclbart. Alt. Ferguſon. 4 8 Reporter, e ee Clerk, Gißhſon. 
Ne XXVII. 150 ee e eki 47, 4000 July 1752. 


REPRESENTATIVES of Mr David Couper, 
F 1 


The other CREDITORS of Skelbo. 


adjudication, that the ſummons of adjudication was executed before 
the days of ſpecial charge were elapſed, and therefore not regular. The 


their work prove inſufficient : it is true 


1 the ranking of the creditors of Skelbo, it was objefed to  Couper”s 


Lord Ordinary “ ſuſtained the objection relevant to poſtpone the ſaid 


* adjudication to ſuch adjudications as were regularly led upon ſpecial 
* charges.” | - 
Pleaded in a reclaiming petition for the repreſentatives of Couper - 
The act of ſederunt of the 18th February 1721, which prohibits the rai- 
fing and executing any ſummons of adjudication within the days of 
ſpecial charge, ſeems only to relate to adjudications poſterior in date to 


it: for that the act 1o6th, Parl. 7. Fa. V. till explained by the act of 
ſederunt, was not clear as to this point: it does not ſay that the days of 


ſpecial charge muſt be expired, before letters of appriſing can be di- 
rected, but only that letters ſhall be directed, charging to enter within forty 
days next after the charge, and failsieing thereof, letters ſhall be direfted to ap- 
priſe ; which words might have 1 Fas thus interpreted, that, after 
a charge to enter heir, letters might be immediately directed to appriſe; 


which however could only be carried into execution, if the perſon 


charged ſhould fail to enter within the forty days: nor is this more 
inconſiſtent with the nature of the thing, than is that daily practice 


eliberandi to run on 


E ” . 


together. | 


which makes the days of a general charge, and the days of the annus 


cc | = FW), | 
The Lords refuſed the petition without anſwers, and adhered.” p. 


Fetit. D. Grame, 
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ee eee Supplican t. 

R 0B E keeper of the priſon of Edinburgh, petitioned the Lords, that 
& he might be authoriſed to detain a criminal under ſentence of tranſ- 

portation, until payment of the priſon dues ſhould be made. The 


£ 


Lords were of opinion, that by indulging this privilege to jailors, every 


corporal puniſhment inflicted by law, might be evaded, and therefore, 
They refuſed the petition.” | 1 


Petit, Aud. Moste, 


Ne XXIX. Tuch Juh 1752. 


ANDREW CLERK, 
FAMES WADDELL, 


IN a competition of adjudgers, it appeared that the execution of Wad- 

del's ſummons of adjudication concluded in the following manner, 
vis. This I did after the form and tenor, &c. whereof I affixed and 
left a copy, Cc. which copy was ſubſcribed by me, and did bear the 


“% day and date of the affixing thereof, witneſſes names and deſignations 


therein inſerted, and hereto ſubſcribing, which are Fames Nielſon and 
„John Young fleſhers in Falkirk ; and for the more verification hereof, 
« I, and the (aid witneſſes, have ſubſcribed the ſamen, Cc.“ 


Upon this it was objeFed, That although the execution bears the ſub- 


ſcription of the witneſſes, yet it does not certify that they were preſent 

when the citation was given by affixing, c. N 

Anſiwered, The words above recited ſufficiently imply that the wit- 

neſſes were preſent. me PREY 

The Lord Ordinary repelled the objection, and, on a reclaiming peti- 

tion, | | | | . i | 
„The Lords adhered to his interlocutor, and refuſed the deſire of 


the petition.” s. 
Act. Alex. Lockhart. : pegs. Clerk » Kirkpatrick, 
Ne XXX. e 23d Fuly 1752. 
a MARGARET OLIPHANT, 
AGAINST 


His Majeſty's ADVOCATE. 


D contract ofma rriage dated in the year 1719, betwixt Laurence Oli- 
phant of Gaſt and his wife, it was provided, That, in conſideration 
the eſtate of Gaſt, ſtood entailed to the heirs-male of the body of the 
ſaid Laurence; which failing, to the other heirs-male ; and that there- 
by the daughters were excluded; therefore the ſaid Laurence binds him- 
“ ſelf and his heirs, that failing heirs-male of that marriage, who ſhould 


<* ſucceed to and enjoy the eſtate, ſo that the ſame ſhould deſcend to 5 
. | : | 6. ot, er 


L 
7 N #% 
* ; 
* 
* o - z ” \ 
* £ *. * '® . 0 & f 
9 I 1 | *- * * # oy . $ 
a oY % og = * * 
4 is * 4 a . X 4 9 ® n 
* ts | | ” 7 „ . * 
1 us * oy *&6:. 2 4257 k 726 bs . * * A EN 4 
va 4 w1.# n 1 A ah" 1 - . : 
bath , 4 .- * 3 * 


* 


Ay ' k * e » 
4 d : . ” 
— 
* 3 , o 
oF : * A 1 4 
| ; AP a 1 ** v 
A , ) 4 4 - 
- x * 4 Ot " 5 IS * Pa 
" 7 / » * 
4 —_— * ju - 
* 5 0 4 
. : a ” 


„ other heir-male," then, and in that caſe, to provide the daughters of 
e that marriage thus, vis. if two or more, to 25,000 merks, Oc. payable 
nat the ages of ſixteen or marriage, g. 
Of this marriage there was iſſue, a ſon, and Margaret 90 Tanet two 
Laurence and his ſon, having joined in the rebellion 1745, were at- 
tainted. Whereupon Margaret and her huſband claimed, Imo, the ſums 
in the contract of marriage, in caſe the ſon ſhould happen to die before 
his father; and pleaded, that, as the father could not diſappoint her of 
this conditional debt by a voluntary deed diſponing the eſtate, ſo nei- 
ther could he diſappoint her by his crime. _ 

- Anſwered for his Majeſty's Advocate: The condition of this debt was, 
that © in caſe there ſhould! be no ſon of this marriage who ſhould ſuc- 
* ceed to the eſtate of Gg, then it ſhould go to the other heirs-male.“ 
But this condition never can exiſt; for although the ſon were dead, yet, 
as the eſtate is forfeited, no other heir- male can ſucceed. It is abſurd 
to ſay, that, becauſe the ſon cannot ſucceed, therefore the daughters are 
entitled. The forfeiture of the eſtate affects the right of the whole iſſue 
of Laurence. He could have contracted debt on the eſtate to have been 
preferable to this proviſion: therefore his forfeiture will bar this pro- 


. 


- 
” 


viſion. Fg IR | : 
_ © The Lords diſmiſſed this part of the claim.” 
_ Margaret's ſecond claim was founded on the following facts. In the 
—_—_ year 1731, her father Laurence granted a bond for gooo merks to James 
| Oliphant his father; who, of even date, aſſigned the ſame to the ſaid Mar- 
garet and Janet. The aſſignation contained this clauſe, vis. © with 
power alſo to the ſaid Laurence, if he ſhall find reaſonable cauſe, to diſ- 
“ appoint his ſaid two daughters, and ſettle the above ſums upon any 
«one of them, or upon all or any other of his children; but always 
| * fo, that the ſame ſhould be ſettled upon any one of the children, one 
| ©. or more procreate betwixt him and his faid ſpouſe.“ The ſubſcrip- 
tions to the ſaid bond of gooo merks and aſſignation thereof were after- 
== wards cancelled, although it was not known by whom. 
In the year 1739, Laurence granted two bonds of proviſion, the one to 
his daughter Margaret of 10,000 merks, payable at her marriage or his 
| own death; and the other 29 of gooo merks, under this proviſion, 
that, in caſe of her death before himſelf, or before her marriage, 5000 
| merks thereof ſhould accrue to Margaret. And each of theſe two bonds 
contained a clauſe, making them revocable at the pleaſure of the granter. 
| Whereupon Margaret claimed, 24s, her proportion of the ſaid bond 
of gooo merks granted by her father, and aſſigned to her by her grand- 
father. She produced a letter of the ſame date with the bond and aſſig- 
| nation, ſent by her ſaid grandfather to her mother, recommending to her 
| to be careful of the incloſed writs ; which, although they are not named in 
the letter, the claimant contended could be no other than the ſaid bond 
and aſſignation. If this was doubted, ſhe offered proof by her mother's 
(oath, Upon this ſhe pleaded, that it was a preſumption, her father, up- 
on his executing the ſaid new bonds of proviſion in the 1739, had cancel- 
led the ſubſcriptions of the ſaid old bond and aſſignation. This ſhe con- 
ended he had no power to do; although ſhe allowed that, by the clauſe 
above mentioned, he had power to have given the ſum to any other child 
of the marriage. In caſe this claim ſhould be allowed, ſhe is ſatisfied 
| that it ſhould be deducted out of the ſaid new bonds of proviſion. 
„ Anſwered : 
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** . Tbis ak and PRO were FORE e 
not be the foundation of a claim, and there was no evidence the father 
had done it. 2do, Although the father had donefit, he had power ſe to 
do in virtue @f the clauſe above mentioned; ſeeing the cancelment Was 
a virtual aſlis 


and by his forfeiture it fell to the Crown. "ne 
* The Lords alſo diſmiſſed this claim.“ PART 
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Margaret claimed, / 3#to, her intereſt in the. 8 W f proviſion 


dated in the 1739. For that, in the i place, the clauſe making them 
revocable at the father's pleaſure, being a perſonal faculty, could not be 
tranſmitted to the Crown by the /orfeiture., The like had been uniformly 
determined by the courts in Eng/ang, and had been followed in many Caſes 


adjudged in Scotland after the rebellion 1715; particularly in the caſes 


of the late Earl of Nith/dale, of the Earl of Panmare, of the children of 
Stirling of Keir, and of the children of Seryngeor of Bovubill. In the next 
place, if 1t ſhall be allowed that theſe new bonds came in place of the 
cancelled. bond, they muſt be conſidered as granted for a valuable con. 
ſideration. If ſo, as Laurence had no power to deprive the claimant and 
her fiſter of their right in that old bond, the POWBR: of rewpca in the 
new bonds muſt be held pro non adjetftos. 

Anſwered, imo, Theſe new bonds do not appear ever to + have been de- 
livered; therefore, without reſpect to the power of reyocation, they 
cannot be conſidered as debts binding the forfeiting perſon, or which 
might have affected his eſtate on the day mentioned in the veſting act. 

With reſpect to faculties of revocation paſſing to the Crown by for- 
feiture, it is to be obſerved, that, in all the caſes mentioned for the 
claimant, conveyances had been made to third parties, and poſſeſſion 
had followed upon them: but the caſe here is quite different: the bonds 
in queſtion never were delivered; ſo there was no right transferred to 
the claimant, and therefore there was no neceſſity of a revocation. 
Were the claimant” 's. doctrine to be eſtabliſhed, all forfeitures could 
eaſily be eluded. _ 

= There is no proper evidence of che father 8 having cancelled the 
old bond, and of the new bond's having been granted in lieu of it. But 
further, though this were made out, it would not ſupply the want of 


delivery, 
The Lords ſeemed to think, that, as KY new won never were de- 


livered, and were revocable, they did not bind the forfeiting perſon at 


the time of the forfeiture. | 3 
* They diſmiſſed alſo this claim,” l 7 8. 


Act. Ja. Ferguſon, David Grame. Alt. Lord Advocate, And. Pringle. Clerk Gibſon. 


Ne XXXI. 24th July 1752. 
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IN the year 1 707, Robert Lundin granted a bond - 400 8 to which 
Aune e the purſuer, obtained right by progreſs. 1 


Mation to the eldeſt ſon who was a n of the ene 
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poſſeſſed the eſtate of wages 

time, apparent heir: NC 
pay un debts 4 extent of the value of the eſtate, in purſuance of 
act 1605, Will. Se. 5. cap. 24. W 1 | 
Fe ne ke forth, That by contract of marriage between Sopbra 
Lundin his grandmother, and John Drummond, afterwards Earl of Melfort, 
Margaret Lundin, mother to Sophia, ſettled her eſtate upon the wife and 

huſband, and longeſt liver of them, and the heir-male procreated betwixt 
chem; with a long ſeries of heirs, under a ſtrict entail : That, upon this 

ſettlement, a charter under the great ſeal was expede in 1674, and Sophia 
and her huſband were infeft : That, in the year 1695, the Earl of Mei- 
rt was attainted of high treaſon by the Parliament of Scotland, with a 
alvo, that the attainder ſhould not taint the blood of his children by 
che faid Sophia : That Fames Lundin, eldeſt ſon of the ſaid marriage, re- 


eited by his father's attainder: That, upon Fames's death, Robert his 
= brother was ſerved heir in ſpecial to him, and infeft: That it came af- 


was in the Earl of Melfort ; and, therefore, that no more than the life- 
rent was forfeited to the Crown. Whereupon Robert, in 1707, obtained 
a new grant from the Crown of the Earl of Meſfort's literent ; and, by vir- 


thereafter continued his poſſeſſion until his own death in the 1716. 


* veſted in his father than the Earl of Melfori's liferent, made up his titles 

as heir to Sophie his grandmother. Upon his death, James his brother, 
the defender, was in like manner ſerved heir to him, and infeft. 

PD pon this ſtate of the facts, the ſaid defender, without producing, or 
founding upon the entail in the contract of marriage, leaded, That his 

father Robert's poſſeſſion during the Earl of Melfort's life was not as ap- 


period was the poſſeſſion the liferenter ; Robert, the granter of the 
bond was in the ſituation of an apparent heir, who had got a leaſe 
from an univerſal liferenter, and had poſſeſſed in virtue thereof. 


_ orfeiture to be true, Robert was certainly apparent heir, and did poſſeſs 
the eſtate for upwards of three years: if ſo, his obtaining a collateral 
Wight would not exempt him from falling under the deſcription of the 
Witatute : That this ſtatute ought to be beneficially interpreted in favour 
of creditors, The other clauſes of it make poſſeſſion of the predeceſſor's 
Wc ſtate, by any other right than as purchaſer at a public roup, an univer- 
l paſſive title againſt the apparent heir with reſpect to his predeceſſor's 
eebts. It is therefore not ſuppoſable, that the firſt clauſe would intend 
lo give ſo cafy an evaſion of the apparent heir's own debts, where only 
| limited paſſive title is incurred. W999 1581 
It vas obſerved on the Bench, that an apparent heir would be liable 


Tuch acce. F 
Found, That the .poſlbſiion of Robert Lundin, the immediate heir, 


\ 


46 


liferent, cannot be brought in computo of the three years poſſeſ- 


* ſion; 


forth, that Robert 


ceived from the Crown a right of the ſaid eſtate, as ſuppoſed to be for- 


terwards to be diſcovered, that only the liferent of the eſtate of Lundin 


: tue thereof, poſſeſſed the eſtate until the Earl's death in the 1714, and 


obn, the eldeſt ſon of Robert, being adviſed, that no other right was 


parent heir, but as donee of the Earl's liferent: The - poſſeſſion in that 


Replied for the purſuer, That, admitting the facts with reſpe& to the 


_ tbc ſtatute, under whatever title he might poſſeſs, provided there 
was acceſs for him to poſſeſs as apparent heir. But here there was no 


„ during the ſubſiſtence of the forfeiture of the Earl of Melfort's | 
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= I three years after the expiration'of the-liferent.” 6. 
= Ad. Alex, Lockhart, Alt. Ro. Cart. Clerk. 6% 
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N. XXXII. LITE „„ ON YO 1595; 


ARCHIBALD CAMPBELL, late Merchant in Edinburgh, 


"_ 


„ . AGAINST. 
Lord MONZIE and FOHN'CAMPBE LL of Anchalader. 
1 Archibald Campbell, miniſter of the goſpel at Neem, by 
I. a deed bearing date in the 1736, mortified certain, ſums for the 
payment of yearly ſalaries to three additional ſchoolmaiters, to be 
eſtabliſhed within the ſaid pariſh, at the places mentioned in the deed, 
And for carrying this part of his will into execution, he veſted the ſums 
in Lord Monzie, fohn Campbell of Auchalader, and three other perſons, and 
their heirs and ſucceſſors, in their lands and eſtates, as truſtees and ad. 
miniſtrators for the uſe and behoof of the ſaid ſchoolmaſters ; with 
power to the ſaid truſtees and their foreſaids, or major part of them 
who are thereby declared a guorum, to aſk, uplift, and receive the debt; 
and ſums thereby aſſigned, and to apply and ſecure the ſame for the 
purpoſes of the ſaid mortification. ET TROY ae 
Lord Monzie and Auchalader accepted of this truſt, uplifted the de. 
funct's funds, and ſettled the three ſchools in terms of the will. | 
Thereafter an action of count and reckoning was brought againſ 
them by Archibald Campbell, nephew, heir, and executor of the defunct; 
in which the defenders charged themſelves with the defunct's mone 
intromitted with by them, and took credit for 6000 merks laid out for 
behoof of the three ſchoolmaſters, in cer of the defunct's will. 
It was objected for the purſuer to this Article of their diſcharge, That 
one of. the truſtees being dead, and two of them having declared, under Wi 
their hands, that they are reſolved not to accept of the truſt ; conſe 
_ quently, the defenders who are not a quorum of the five truſtees, have Wi 
no power to ſettle the ſchools, but muſt denude or make payment to 
the purſuer of the ſums contained in their charge. 
Anſwered for the defenders, Imo, The mortification was what the de- 
funct had chiefly in view in his ſettlement. He named the truſtees, 
in order to carry it into execution, but not to enable them to defeat hu 
will, by declining to accept of the truſt, 5 5 
aal, It is a general rule in the conſtruction of ſettlements, to take 
place after death, that powers of adminiſtration, thereby devolved, ar! 
interpreted in as extenſive a manner as the words can admit of, that 0M 
the defunct's will may not perith, or the execution thereof devolve uÞ 
on others than he himſelf inclined to truſt, . Stair, lib. i. tit. 10. 13 
Many decifions have been given agreeable to this opinion; particular!) 
14th Feb. 1672, Elies againſt Scot ; and 11th Feb. 1676, Turnbull againk 
Rutherford ; in both which caſes, five tutors had been named, and the 
nomination was found effectual, though only two had acted in the fir 
caſe, and no more but one in the other. Even where a quorum bat 


been named, the failure of the quorum has been found, in ſome * 
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not ſuſnbient to ſopite the nomination, though it muſt be owned the de- 
eiſions have not been uniform upon this point. Dictionary, vol. 2. p. 384. 
But in the preſent caſe, there is no occaſion to carry the point ſo far, 
for the defunct has not limited any preciſe number to be a gzorum, but 
| has devolved the whole powers pon the truſtees, and their heirs, and major 


| hart of them wwho are declared a quorum. This major part muſt be applied 
to ſuch of the truſtees as incline to accept and act under the ſettlement. 
The condition of acceptance is implied in the ordinary ſtyle of ſuch 
"nominations, and it cannot be a reaſoWfor inducing a different con- 
| ſtruction, that the teſtator has declared the majority a guorum. And fo 
the Lords decided in a fimilar caſe, 15th July 1680, the Hoſpital of 
| Largo againſt the Earl of Wemy/s. 1” ih | ; 
| - But, 3 io, Suppoſing the nomination altogether to have failed, yet 
W this failure cannot have ſo ſtrong a conſequence as totally to fruſtrate 
the will of the defunct. This would be, in other words, to maintain 
that the defunct intended the ſettlement of theſe ſchools ſhould depend, 
not upon his own will, but upon the will of the truſtees, who, by re- 
fuſing to act, would have it in their power to take away this ſum from 
the pious uſe to which it was deſtinated, and give it to the purſuer. 
And if the Lords ſhould be of opinion, that the powers of the truſtees 
are at an end, they will, no doubt, lay down ſome proper method for 
carrying the defunct's will into execution, as they did in a late caſe of a 
mortification, left by Mr Gilbert Ramſay to the corporation of New Aber- 
acen. . W . 
* The Lords found, That the deed of mortification in queſtion does 
e not fall nor become void through the failure or repudiation of the 
< majority of the truſtees, and that though there ſhould be only 
* one of them ſurviving and not renouncing, he may accept, 
* and is entitled to act; and further found, That the ſaid mor- 
e tification does not fall, even by the failure or renunciation of 
* the whole truſtees ; but that, in that caſe, it is competent to this 
court, to nominate and appoint ſuch perſon or perſons as they 
* ſhould think fit, for carrying the ſaid deed into execution.“ M. 


Act. Geo. Pringle. Alt. Ja. Ferguſon. Reporter, Elchies. Clerk, Kirkpatrick. 


Ne. XXIII. zoth Fuly 1752. 


JOHN LESLY of Lumquhat, 
AGAINST | 
WILLIAM HUNTER, Rleacher at Leven. 


(GEORGE and Archibald Arnots, weavers, in ſpring 1749, ſent a parcel 
of cloth to William Hunter to be whitened ; and when this parcel 
[was whitened, they brought a ſecond parcel of cloth to be whitened 
alſo, marked with their names and uſual marks; and they promiſed to 
pay the prices for whitening both parcels when they got away the ſe- 
cond. Upon the faith of this, William Hunter delivered to them the firſt 
parcel. Soon after this the Arnots failed in their circumſtances, and 
left the country. John Lefly of Lumquhat, claimed two pieces of the 
ſecond parcel of cloth, and as Hunter refuſed to deliver them, unleſs he 
received payment for bleaching both parcels, Mr Zz/ly brought a proceſs 
50 againſt 
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againſt him before the Juſtices of Peace for delivery: And having 

proved the property of the ſaid two pieces, the Juſtices· decerned the 
defender to deliver to the purſuer the two pieces of cloth on payment 
“of the price of bleaching the ſame? © 1 to 


William Hunter ſuſpended,” and infiſted, That as the ſaĩd two pieces 
were delivered to him as the property of the Arnoti, and marked with 


their names and uſual marks, he was entitled to retain the ſame till he 
Was paid the account for bleaching of both parcels of cloth; for it was 

on account of the ſecond par@1Vs being impignorated for the price of 
bleaching both that he delivered up the firſt parcel; and as poſſeſſion 
of moveables preſumes property, he was bound to enquire no further, 
but might reaſonably rely on the ſecurity of the ſecond parcel; and 
there was here no furtum, or vitium reale, in virtue of which Mr L/ 
could pretend to ſeize the cloth from one who held it for ſo one. 
Tous a cauſe, _ . . 


Anſwered for Mr Lely, That the preſumption of the cloth's belong. 


ing to the Arnots muſt yield to the truth, Mr Ley having proved it to 
be his property; and it was not in the power of the Arnots to take the 
property of his cloth from him, or lay a burden thereon, without his 
conſent. The Arnots. put their names in his cloth without his knoy- 
ledge, and if they have thereby deceived the ſuſpender, and induced 
him to give up the firſt parcel, each piece of which he might have re. 


tained till payment of the bleaching thereof, he has himſelf to blame 
for truſting them, but that cannot prejudge a third party. 
The Lords found the letters orderly proceeded.” 1h 


AR Devi ene. Alt. Jo, Erfline. 1 Clerk, Murray. 


Ne XXXIV. Wo 15th November 1752. 
ANDREW MACREADIE, 
AGAINST 


The Executors of FAMES MACFADZEAN. 


NET MACREADIE, in her contract of marriage with Fames Mac- 
adzean, does, with advice and conſent of Provoſt Macreadie, her 
* father, convey.to her huſband, all and ſundry lands to which ſhe has 
* now right, and to which ſhe may hereafter ſucceed, in virtue of any 
* deed made by her ſaid father to her, or to any other of his children.” 


And further, © ſhe makes her ſaid huſband and his aforeſaids her cel- 
„ fioners and affignees in and to all debts due to her, and in and to the 


* whole writs concerning the ſubjects before diſponed, both heritable 
“ and moveable; and all and every other writ conceived, or which 
1 may be interpreted to be conceived in favours of her the ſaid 9. 
6% net.” 5 8 „ 

About a month after this contract of marriage, Provoſt Marreadie af- 
ſigned a bond of L. 500 to Janet and Margaret Macreadies, his then only 
ſurviving daughters, © equally between them; and failing either of 
them by deceaſe, without heirs of their bodies, or gonveyance in a con- 
tract of marriage to the ſurvivers of them.“ And in the ſame deed he 
made his ſaid daughters his executors and univerſal legataries. After 


Provoſt Macreadie s death, upon a recital of her {aid contract of marriage, 


: Fand 


* 
1 


Ln bt EMS 
— 8 


K 


2þ com 1 to r and tier half of ber father's executry and 
2110 of the {aid bond of L. 500. Soon thereafter, Mur died without 
iſſue; and her huſband'died after her. 

Margaret Macreadie aſſigned the whole ſum in the bond of L. 500, to 


Aw Mary cadie her brother, and ſoon thereafter ſhe died. After her 


death, a competition aroſe between the ſaid Andrew Macreadte and the 
© executors of James e for Janet Macreadie $ half of the bond of 
IL. oo. 

e for Andrew Macreadie, That the mutual ſubſtitution of the 
two fiſters in the aſſignation to chat bond, in caſe of their dying without 
| heirs of their bodies, or conveyance in a contra® F marriage, barred both. of 

chem from gratuitous alienation. 


Anſwered for the executors of Fames Macfudecan: Imo, The cake 


| of marriage expreſsly contains acquirenda in heritable ſubjects, and the 
| words of it cannot well be taken in a more limited ſenſe as to moveables : 
_ Therefore, that contract alone muſt carry Fanet's half of this bond. The 
Provoſt muſt undoubtedly have conſidered the contract in this light: For 
hne could never mean to diſable Janet, to diſpoſe of this ſum, unleſs her 
huſband ſhould die and the ſhould mar} again: This would have been 
to put Janet, who had married with his conſent, in a worſe ſituation 
= than Margaret who was i and who might make an equal 
match. 

2ꝗ22o, The ſubſtitution of the two ſiſters is Gimple, and eat of PREY is 
made fiar of one half of the bond. The caſe is very different from fuch 
WE where there is a clauſe of return to the granter. 

| The Court did not ſeem to lay any ftreſs upon the general Agnstion 
in Fane?'s contract of marriage, but conſidered her after conveyance to 


the daughters implied a limitation on them not to alien; and that it was 


3 contra of marriage ; for incluſio unius eft excluſio alterius. In the next 
place, as Janet was married when the father made this limitation, it was 
alſo plain, he did not intend the ſum ſhould go to her huſband in the 
marriage then ſubſiſting. This would imply a contradiction i in the fub- 
ſtitution: For how could there be a ſubſtitution of Margaret to Janet, if 
Janet s ſum was intended to be inſtantly conveyed to her then huſband? 
The Lords preferred Andrew Macreadie as aſſignee by his ſiſter Mar- 


guret to the whole ſum in the bond in queſtion.” 7p 
Fer Alex. Bee, © "Alte 4 Macdowal, » Clerk, Kirkpatrick. 
9 Ne XXXV. 1 | 23d November 1752. 


GABRIEL HAMILTON of Weſthurn, 
| AGAINST 


The MINISTER and KIRKSESS10 of ce 


1 the Miniſter wir kirk-ſeflion, for exhibition of 2 accounts and 
ount-bogka 11 the money and funds e to the poor of ſaid 
| | "6:4 - pariſh ; 
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her huſband as gratuitous. They held, that the mutual ſubſtitution of 


plain the father meant this, by his making the exception of alienating in 


N E purſuer brought his action as an heritor of this pariſh, againſt | 
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| field. 


the money that is collected for their uſe; and the heritors, who are by 


> TÞk 


Dai; Wich A coneluſion, that, in caſe it mould upper . the defend. 
ers had miſapplied the poor's money, to other ends and purpoſes than 
the law directs, they might be decerned to repeat the ſame to ſuch per- 
ſons, as the Lords ſhould appoint, for behoof of the poor. 

Upon production of the accounts, the ee articles. appeared ſta- 
ted to the diſcharge of the poor's money: 1 0 05 py, 
1. To a new tent for the field-preachings. | | 
2. To the expence of reparing ſaid tent from time to time. 
To. communion forms, tables, and table-cloths. | 
wn To rent for a preaching-field. 
5. To conſtables and ee for attending to keep the peace at the 


ſacrament. 
6. To damages done to an heritor s dike, adjacent to ae preaching 


. To the * and ſeſſion- clerks. 
To theſe it was objected for the purſuer, That they were all miſap- 
plications of the poor's money, and could not be allowed to the Mini- 

ſter and kirk-ſeſlion, as proper articles of diſcharge of that fund. 

Anfepered for the defenders: The Miniſter and kirk-ſeſſion, as well in 
their legal capacity. of adminiſtrators of the poor's money, as from the 
implied c hſent of the charitable givers, have ſome diſcretionary power 
in the adminiſtration and diſpoſal of what is collected at the places of 
public worſhip within the pariſh. All the articles except the laſt were 
occaſioned by the extraordinary confluence of people to this pariſh to 
attend divine ordinances: And as the benefit which aroſe from thence 
to the poor of the. pariſh has been very great, it is highly reaſonable that 
the expence of providing what was neceſſary for ſuch public ſervices, 
ſhould burden thoſe who had the only pecuniary benefit from them. 

The ſmall ſalary given to the ſeſſion-clerk, for his trouble in keeping 

the books. and accounts relating to the poor's money, is alſo a natural bur- 

den upon that fund. And what was paid to the preſbytery-clerk, is a. 
greeable to the practice of moſt pariſhes in Scotland, there being no o- 
ther fund for the payment of this petty ſalary. Y 
_ Replied for the purſuer: The poor of a pariſh have a jus quæſitum to 


law burdened with the ſupport of the poor, are but ſubſidiarily liable, in 

fo far as the poor's proper funds fall ſnort. The church and church- 

yard might have anſwered all the purpoſes of public worſhip to the Pa- 

riſhioners and others who reſorted there for religious ſervice; and it is 

unreaſonable to charge the poor's money with an expence which might 

have been ſaved; if too much encouragement had not been given to the 

aſſembling of mobs of * to the diſhonour of religion, and the real 

hurt of the country. 

It occurred as a doubt to ſome of the Lords, whether this ackion Was 
competent to one ſingle heritor of the pariſh. 

The Lords found, That it is competent to one heritor to bring a pro- 

“ cels againſt the kirk-ſeſſion, for accounting for their management 

of the poor's money, ſuſtained the defence as to the articles laid 

out for the purchaſe and after repairs of the tent; and alſo, the Wi 

© articles paid uo the ſeſſion-clerk: And found that the ſalary paid i 

to the preſbytery-clerk-was illegal; but, in reſpect of the univerſa 

*. cuſtom, found that the defenders are to have allowance there- 


+ of for time bypaſt, but not in time coming, 10d repelled uk de- 
. 6 fences 


„„ L 55 ] 


ee Fences as to the hail other articles, and ordained the balance in | 
e the defenders hands, after deduction of what is above allowed to 1 
4 he paid to the poor's.box of the pariſh; and decerned againſt the 5 [ 
e defenders, conjunctly and ſeverally, for payment thereof, and or- ö 
4 dained diligence to paſs to that effect againſt the defenders, at 


« the inſtance of the purſuer, or any of the heritors of the pa- 1 
MS We Ln . 1 M. | 1 


Add. Lockbort, Alt. Craigie & Mackintoſh. 1 Clerk, Pringle. 


Ne XXVI. 0 N | | : $9 24th November 1752. 
| Cuptain H AM I LTON BL 4 TR, of Blair, 

5 a Ali „ 
LAURENCE SCOTT of Bavilaw, and his Curator, ad lien. 


HE lands and eſtate of Kerſſand, with the.teinds, parſonage and vicar- 

1 age thereof, were brought to a judicial fale, before the Lords, at 

te inſtance of a creditor upon the eſtate, by an adjudication which ad- 

£1 judged both lands and teinds; and William Blair of that ilk, was called as 

a defender in the proceſs; and in the year 1738, William Scott of Bavilaw 

became purchaſer of the lands and teinds, as expoſed to ſale before their 
Lordſhips. „ 5 | 
Captain Hamilton Blair of Blair, as patron and titular of the teinds of 

te pariſn of Dalry, within which the lands of Ker//and lie, brought an 

action againſt Laurence Scott, ſon and heir of Milliam Scott, the purchaſer a 

of Kerſland, for payment of the bygone teinds of theſe lands ſince the | 

time of the purchaſe. Sundry objections were moved to the purſuer's 

title, which being over-rulddoddt. | | 

_ lt was pleaded for the defender, That the title under which the ſale 

= proceeded, contained the teinds, parſonage and vicarage, of the whole 

lands, and-the-decreet of ſale adjudges and diſpones to the purchaſer, 

che lands, with the teinds, parſonage and vicarage.; and therefore, had 

he continued to poſſeſs the teinds under this title for forty years, he 

would have acquired an abſolute right to the teinds by poſitive preſcrip- 

tion: And, as the defender has poſſeſſed the teinds for, twelve years 

before the date of this action, he is entitled to plead that he is a bona fide 

poſſeſſor, and that they are fructus bona fide percepti et conſumpti, more eſpe- 

cially that the purſuer's predeceſſor was called in the proceſs of ſale, and, 

during a dependence of 11 years, made no claim to the teinds, but al- 

lowed them to be uplifted with the ſtock, and applied for payment of 

the creditors. | 

| Anſwered for the purſuer, It is impoſſible to plead a bona fides with- 

out a title, far leſs contrary to the expreſs tenor of the title. In this caſe 

de teinds could not be ſold, becauſe there was no ſort of title to the teinds 

rn the perſon of the common debtor; and the creditors only inſiſted 

chat the uſual value ſhould be put upon the heritor's privilege of pur- 


„ chaſing his own teinds, as appears from the firſt article of roup. And 
that William Scott, the purchaſer, well underſtood that the teinds did not 
| fall under his purchaſe, appears from a petition given in by him to the 
| Court relative to the purchaſe; and as to the adjudication upon which 
b | 5 the 
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veyed to Bavilaw for ſecurity of his purchaſe, w 


the adjudication, and no further. The deereet of fale is his cardinal 


teinds, as well as of the lands; and if, in any caſe, a bona fide poſſeſſion 


that the titular's delay ought to prejudge himſelf and not the poſſeſſor. 
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betwixt them, and the heirs of their bodies; and failing of any of them by 7 


heirs of her body; whom failing, to Mr Archibald Murray Advocate, 


W 


e 


the ſale proceeded, wherein the teinds r e it is only con- 


Bavilaw for ſecuri | ch was not of the teinds, 
but only of the privilege of buying the teinds, and ſo far he has right to 


title, and beyond it he cannot plead a bona fide poſſeſſion. 

Replied for the defender, The article of roup, referred to by the pur- 
ſuer, proves that the creditors had not recovered a ſufficient title to the 
teinds in the common debtor, and that they did not chuſe to riſk an a. 
batement of the price which might be demanded by the purchaſer upon 
this account; but, if ſuch title had been found after the ſale, this pre- 
caution of the creditors would have been no objection to the purchaſer's 
claiming the heritable right of the teinds: Nor would there have been 
any objections to the purchaſer's acquiring a right by preſcription, and 
therefore, till a better right was produced, he was bona fide poſſeſſor of the 


is pleadable, it is in the caſe of teinds: For, if the titular had made his 
claim, the heritor' could have redeemed himſelf by payment of fix 
or nine years purchaſe, whereas, by ſecreting his right, as in the preſent 
caſe, he ſubjects the heritor to twenty years purchaſe of his teinds, ſo 
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„The Lords repelled the defence of bona fides, in reſpect of the an- 
e | 1 N — 


Act. Tho. Hay. Alt. Miller & Craigie. Clerk, Kirkpatrick. 


Fi 


No XXXVII. . 28th November 1752. 
T 


1 AGAINST | 
COLIN DRUMMOND. 


JAFCARET PRINGLE made a ſettlement, whereby the diſponed i 
to Lillias and Mary Weirs, (her nieces and heirs at law), equally 


deceaſe, without heirs of her body, to the ſurviver of them two, and the | 


and to his heirs and aſſigns whatſoever, heritably and irredeemably, all 
and ſundry, lands, tenements, and hereditaments, c. belonging to her. 
By the ſame deed ſhe aſſigned her perſonal eſtate, two thirds to Lillias, 
and one third to Mary, with like ſubſtitution. The deed contained this 
expreſs declaration, That it ſhould not be in the power of the faid Lilhus 
and Mary Weirs, or any of them, to alter or prejudge the order of fuc- 
ceſſion to the ſubjects diſponed. The two filters ſigned this deed as 
JJ | 4 

Mary married Colin Drummond, and, by poſtnuptial articles of marri- 
age, Colin Drummond became bound, in contemplation of the marriage, 
to diſpone to himſelf and the ſaid Mary Weir, in conjunct fee and life- 
rent, all lands and ſums of money, gc. preſently pertaining to him, or 
to which he ſhould ſucceed during the ſtanding of the marriage, and to 
the children of the marraige in fee, whom failing, to the ſaid ET 
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| +14; his heirs or aſſigns whatſoever. Upon the other part, Mary Weir 
Re 64 onde all. her lands, ſums of money, Tc which ſhe 
| kad, or might ſucceed to, during the ſtanding of the marriage, to her- 
| ſelf and her ſaid huſband, in conjunct fee and liferent, and to the chil- 
dren of the marriage in fee; whom failing, to her children of any fu- 
ture marriage; whom failing, to the ſaid Colin Drummond, his heirs 0 

| aſſigns whatſoever, in fee. Mary Weir died without iſſue. | 


| The queſtion came to be, Whether Mary Weir's proportion of Mar- 
| garet Pringle's eſtate ſhould belong to Lilias Weir in virtue of the ſubſti- 
tution, or to Colin Drummond, in virtue of the marriage article 
| + Argued for Lilias Weir: The granter was under no natural obligation 
| to provide: her intention to convey. the ſubjects to the ſurviver of the 
two fiſters in the event of the others dying without iſſue, and to Mr 
| Murray failing iſſue of both, is clear; and this is enforced by an expreſs 
| prohibition, not to alter the order of ſucceſſion : therefore Mary could 
not gratuitouſly alien. 20, The contract of marriage was poſtnuptial, 
and was at leaſt gratuitous, ſo far as to Mr Drammond's preſent claim. 
The conveyance in the marriage-contract is general; and all general 
conveyances are with burden of the granter's debts and obligations : 
| therefore this conveyance muſt be burdened with the ſubſtitution, 
which was a debt on Mary Weir, and to which ſhe had expreſsly con- 
curred. 1 F ä | 
\ Laſtly, The Court, in fimilar caſes, hath determined for the ſubſtitu- 
tion, vis. theſe of Napier and Jobnſton againſt Lady Logan 1740; Beatſon 
= of Keiry againſt Lumſdain and Beatfon, July 1747; and Houſton againſt Gro- 
its of Logie, 11th July 1732. 8 5 Es 
=_ Argued for Colin Drummond: Tailzies are not ſuch favourites of the 
law as to be created by implication. By this ſubſtitution, the only re- 
ſtraint upon the ſiſters is not to alter the order of ſucceſſion ; there is 
no reſtraint whatever upon them from alienating act inter vivot. The 
reſtraint from altering the ſucceſſion, and the reſtraint from alienating, 
are diſtinct and different reſtraints ; the one is not to be extended to the 
other. Mary might therefore gift; much more might ſhe alien in a 


; : | contract of marriage, which, though poſtnuptial, was equal and one- 


rous. Neither does it make any difference, that the alienation ſhould 


conſequentially alter the order of ſucceſſion, as the Court has determi- 


ned in many caſes. 2do, The intention of taking the two ſiſters bound 
as conſenters in the deed of ſettlement, was no other than to bar reduc- 


tion ex capite lecti, the granter being then on deathbed. At any rate, 


| that conſent could never have barred either of them from ſettling their 
eſtates in a contract of marriage. e . 

Laſtiy, As to precedents, the Court hath not always been uniform in 
| this point, yet the courſe at preſent, is, in ſimilar caſes, entirely againſt 
limitations; as witneſs, among others, that of the heirs of Provoſt 
| Wightman againſt the repreſentatives of Anderſon, 1746. As to the caſes 
| quoted for Lilias Weir, they do not ſeem to be ſimilar; for in the two 
| firſt there was a clauſe of return to the granter, in caſe the granter 
Should die without iſſue; this made the grant conditional: but here the 
grant is ſimple. In the third caſe, the alienation was made in a teſta- 
ment, which is a deed gratuitous : but here the alienation is made in a 
mMarriage- contract, which is, in every caſe, an onerous deed. 
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„ betwixt them.” . 
AR. Ro. Craigie. Alt. Alex. Lockhart, & Advocate. _ _ Clerk, Gibſon, 
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No XXVII. 28th November 1752. 


Mr FOHN GOLDIE, 


| AGAINST 1 | 
The TENANTS of Maiſon-Diev. | | ; 


"THE King was pleaſed to grant unto Mr John Goldie, Profeſſor of 
1 Divinity in the Univerſity of Edinburgh, the lands of Maifon-Dicu, I 
which were oat to have fallen to his Majeſty as ultimur heres. : 
In conſequence of this gift, Mr Goldie raiſed a declarator of his right, 
wherein he called Murray of Cherrytrees, who ſtood infeft in the lands 
of Maiſon-Dieu, under a diſpoſition from the laſt proprietor. Cherrytree: 
appeared, and offered objections to Mr Golaze's right and defences in 
- ſupport of his own, but died while the cauſe was yet in dependence. 
"The action having been transferred againſt his eldeſt ſon, he refuſed to 
.enter heir or to defend : decreet was then given in favour of Mr Goldie, 
after which he inſiſted againſt the tenants of Maiſon- Dieu in an action of 
mails and duties. | 1 1 wa 
The tenants objented, That the decreet was not in foro contradiftorio, 
not againſt the father, becauſe he died before it was pronounced; not 
againſt his ſon, becauſe he refuſed to enter heir, or to debate; and the 
caſe is, that Murray of Cherrytrees had made over his whole eſtate, there- 
in including the lands of Maiſon-Dieu, to certain truſtees for uſes : now, 
as theſe truſtees were not called in the action of declarator, they are 
ſtill entitled to be heard on their objeftions to the right in the purſuer, 
to plead their defences, and their preferable rights to the lands of Mai- 
n-Ditu. 3 5 44 4 . | 
4 Anſinered for Mr Goldie : The cauſe was ripe for judgment before the 
death of the original defender, and its merits fully known te the Court. 
After his death, that there might be a perſon to ſuſtain the character of 
defender, the forms required, that the heir ſhould be called by a tranſ- 
| ference; he was called, but refuſed to enter. Now the decreet muſi 
be deemed valid and in foro; for that the caſe was fully debated by the 
father, the original defender, and afterwards his eldeſt ſon was regu- 
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It 
4 larly called, in order that he might receive judgment on the debate. 


The purſuer could not oblige him to repreſent or defend, and therefore 
juſtice will not permit him, by his refuſal, to undo the whole proceed- 
ings againſt his father. As to the right in the truſtees, it is founded on 
a a latent, perſonal, revocable, and teſtamentary deed, granted by Gher- if 
ryirees in their favour, of which deed the purſuer had no edge; 
and as the truſtees have no intereſt in it diſtinct from the intereſt of 
Cherrytree's own family, it will follow, that the decreet obtained by Mr 
Goldie, after debate with Gherrytirees himſelf, and after transference of 
the action againſt his eldeſt ſon, maſt be held as concluſive againſt the 

truſtees. | Ts Pile WT Rs 251 8 
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"A. 4 Pringle, F-Ferguſen, & A, Alt, Z. Hoy & 4. Lockhart, Reporter, Tinwald 


N IIXIX 1 Z 185 5 sh November 1752. 
 EUPHAME EWING, 

- e624 vv „ 
ATE DRUMMOND. 
EIzanr TH ANDERSON, widow of Fobn Fine, aſſigned her 


liferent-right to a houſe in Srirlimg, to her father-in-law, Jobn Ewing. 
Upon his death this queſtion occurred, Whether the aſſignation fell to 


his heir Ewing, or to his executor Drummond? *'* The Lords preferred 


t the heir,“ being of opinion, that rights having trafum futuri temporis 
belong not to executors ; for this reaſon, that it 1s the office of execu- 
tor to collect without delay the effects of the defunct, and to diſtribute 
them according to the reſpective rights of all parties concerned; now, 
= this cannot be done with regard to ſubjects, which having tractum Fang 
= 7cmporis after the demiſe of the defunct, do not even exiſt when tl 


tor, that, as it is undeniable that the right of the aſſignee to the life- 
rent in queſtion would have fallen to the Fiſk by the forfeiture of his 
ſingle eſcheat, by parity of reaſon ought it alſo to fall to his executor, p. 


AR. J. Grant. Alt. P. Haldane. Reperter, Tinwald, - N Clerk, Kirkpatrick. 
N*:XL« © . | 5 1ſt December 1752. 


GRIZEL, MARGARET, and RACHEL MARFORY BANKS, 
55 AGAINST | 
ANDREW MARYFORYBANKS. 
IN the year 1730; Andrew Marjorybanks of Marjorybanks, father of the 


above parties, executed a bond of proviſion in favour of his younger 


children. To each of his daughters he provided a certain fum, and 


| payable at the firſt term after they ſhould reſpectively attain the age of 
| fifteen, with penalty, and intereſt from the term of payment; and if 
ay of the ſaid children ſhould die before majority or marriage, the 
Portion of ſuch child was to return to the diſponer's eldeſt fon for the 

time being. Alexander, above mentioned, attained the age of majority, 


W9rybanks being upon deathbed, reſtricted the proviſions made to his three 
daughters (the purſuers) to the ſum of L. 525 Sterling, and declared that 
ſum to be in full of all they could claim from him by and through his 


of- 
fice of executor commences. Although it was pleaded for the execu- 


| booo merks to a younger ſon Alexander. All theſe proviſions were made 


but died before his father, in the year 1741. In the year 1742, Mar- 


deceaſe, 
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deceaſe, or otherwiſe; 3 an _—_ revoked: all&roker teſtaments by him 
made in their favour. bong fei oh 

The purſuers, as three of he fi man of kin to ** brother Alex- 
ander, inſiſted againſt their elder brother Andrew, for payment of their 
reſpective ſhares of the. 6000 merks contained in Alexander's bond of 
proviſion ; and pleaded, That the bond was due as ſoon as Alerander at- 
tained the age of fifteen, with this limitation indeed, that if he died 
before majority, it ſhould return to his father's eldeſt ton ; that there- 
fore Alexander's right became abſolute and without limitation from the 
time that he attained majority, and conſequently was effectual to thoſe 
who might ſucceed to him, either by will, or ab inigſtato. 

Pleaded for the defender : A proviſion made for a younger child i is in- 
tended for the ſubſiſtence of ſuch child after the death of his father; 
and therefore if the child die before his father, the proviſion is voided 
ob non cauſam ; and this more eſpecially, if ſuch proviſion be conſtituted 
in a deed of a teſtamentary nature: it is then a legacy, or at leaſt mor- 
tis cauſa donatio, and, according to a known maxim in law, muſt become 
void by the predeceaſe of the legator or donator. Alexander could ne- 
ver have claimed under this deed which the father retained in his own 
poſſeſſion, which he could have revoked at pleaſure, and in effect did 
reyoke : for it cannot be ſuppoſed that he intended that the proviſion 
in favour of his deceaſed ſon Alexander, ſhould ftill remain in force, 
when, by the deed 1742, he reſtricted the proviſion formerly granted 
to his daughters, and revoked all prior teſtaments made in their favour, 
Alexander then, was not creditor in the bond 1730; and if he was not 
creditor in it, his executors cannot be received to claim under his right, 
The Lords found, That the purſuers have no claim on the provi- 
1 fon to Alexander, in reſpect he died before the father? v. 


AR. | 7 Ferguſon, 4. fecha. Alt. R. Craigie, & R. Dundas. Reporter, Elchies. Clerk, Gib/on. 


NMI. 5 rh December 1752. 
DUNCAN STEWART, 


-_ : AGAINST 


FOHN MACFARLANE, 


F agree STEWART had eight cattle ſtole, or aac off from 
his grounds, and ſearch being made for them, two of the hides of 
theſe pal were found in the cuſtody of Fohn Macfarlane: Stewart 
brought an action againſt Macfarlane before the Bailie of Monteith, con- 
cluding for payment of the value of the whole eight untl, and for da- 
mages and expences. 
The Bailie allowed the purſuer to prove, That the two hide? found 
in the cuſtody of the defender, were two of the hides of the cattle 
which had been carried off from the purſuer's grounds; and, on advi- 
ſing the proof, © found, That the purſuer had proved the ſaid hides to 
4 be two of the hides of his ſaid cattle ; and therefore found the de- 
fender liable for the value of the dale — cattle, and — dama- 


* and expences. 4 
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ile d feuder ſuſpended, and (denying always that the purſuer had 
| Sroved hl -properey of the hides), inſiſted, that he could not be liable 


had been found in his cuſtody, for there was no proof offered of his 
| being acceſſory to the carrying away of the cattle ; the only thing al- 
leded againſt him was, that two of the hides were found in 'his cuſto- 
dy; and ſuppoſing he had reſet two, that could make him no further 
liable than for theſe he had reſet. 4 


the eight cattle were carried off at once; and as the ſuſpender has 
brought no proof of the manner how he came to the poſſeſſion of theſe 
two cows, it muſt be preſumed he was acceſſory to the theft of the 
whole, and therefore muſt be liable for the value of the whole, as every 
perſon who is art and part of the crime is liable in. fodum; and indeed 
it would be extremely hard upon proprietors, if thieves were only to be 
liable for the particular goods found in their poſſeſſion, when the pro- 
Ws prictor has clearly proved that he had more goods ſtolen from him at 
the ſame time that theſe goods ſo found were ſtole. — 

* "The Lords found the letters orderly proceeded.” B. 


5 7 For the charger, H. Home & Bruce. : 5 
For the ſuſpender, Lockhart. Reporter, Lord Drummore. | Clerk, Gb/on. 


{ N* XLII. 6th December 1752. 


CAMPBELL of Calder, 


„ 
ROSE of Blackbill. 


IN the year 1731, Campbell of Calder appointed Fohn Hay, writer to the 
1 Qfſignet, commiſſioner and factor for managing his affairs in Scotland. 
Mr Hay granted a ſubfactory to Roſe of Blackhill, for levying the rents 
of his conſtituent's eſtate. In this ſubfactory a reaſonable gratification 
is provided for Roſe, but the particular ſum is not ſpecified, Roſe re- 
= ccived the rents of the 1730, 1731, and part of the 1732. In the 1733, 
Mr Hay, by letter, warned Roſe to give in his accounts; which however 
he never did. The factory granted to Mr Hay having ceaſed, Campbell 
of Calder, in the 1748, infiſted in a proceſs of count and reckoning 
againſt Roſe, and concluded that he ſhould make payment of the balance 
due by him, with intereſt from the 1732, when the balance came into 
his hands. 185 „ 
Pleaded for the purſuer : It is the duty of a factor to account for all 
rents by him received, and to pay them inſtantly to his conſtituent. 
He is as much obliged to this, by virtue of his commiſſion, as a debtor 
is bound to pay the creditor upon a charge of horning and denuncia- 
tion: a demand is not neceſſary; and if it were, it has been made, firſt 
_ che 1733, and ſince that time repeated; ſo that from the whole of 
8 the caſe, intereſt is due. | A 
4 Anſwered for the defender: The claim made by the purſuer is not 
founded in law, nor ſupported * any deciſion: the act of /ederunt by 
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Anſwered for the charger, That it appeared from the proof, that all 


for the value of all the eight cattle, ſuppoſing the hides of two of them 


7 


.»; 


| 4 


which factors named by the Court of Seſſion, are hound to pay intereſt 
from a year after the rents are due, plainly ſuppoſes, that, at common 
law, factors are not liable for intereſt ex mora,j. were it otherwiſe, fac- 
tors appointed by the Court of Seſſion would, contrary to what is uni. 
verſally believed, be in a better fituation than other factors; for the 
former are only liable after a year, the latter would be liable from the 
moment that they receive their conſtituent's money; nor will the caſe 
here be altered by the extrajudicial demand made by Hay, that not be- 
ing a demand known in law, which requires a demand by proceſs, 
The Lords found the defender liable for intereſt upon the rents 
<« uplifted by him from the time of the demand made upon him to 
4 clear his accounts; and as there was no factor-fee agreed upon, 
„they fixed the ſalary at 24 per cent. of the money uplifted by 


* _ 
AQ. A. Lockbort. Alt. J. Burnet. e 
No XLIII. | th December 1752. 


STEPHEN BROMFIEL D, 
AGAINST 


FOHN YOUNG. 


N an action for implement of a minute of tack purſued by Bromjield, 
Young, the tenant, objeFed, that the minute was null, for that it did 
not bear that the marginal notes were ſigned before witneſſes ; the 
words of the teſting clauſe being, Before theſe witnes, Robert Brown, 
<* tenant [in] Ednam, and Fobn Fiſh of Caftlelaw, writer hereof, and wit- 
< nes to the marginal notes alſo.” Now ſince writer hereof, and witnes 
to the marginal notes alſo, cannot be applied to Brown, Fib muſt, in all 
propriety of ſpeech, be held to be the fingle witneſs to the ſubſcription 
of the marginal notes, which therefore can bear no faith in judgment ; 
and conſequently, that mutual contract, whereof they are a part, muſt 
alſo be null. * 
an aches for Bromfield : The writer of the deed imagined, that the 
word witnes might be uſed in the plural number, as appears from the 
_ teſting clauſe above recited ; and this explication being once admitted, 
the marginal notes will ſeem properly atteſted. | 


„The Lords repelled the objection.“ TED D. 
Ad. G. Pri. Alt. A. Pringle. Reporter, Kilterran. 
N* XLIV. AE 12th December 1752. 


FOUN CAMPBELL, 
AGAINST 
FOSEPH FAIKNET. On? 
F AUSTIN of Kilfdindy 18 a promiſſory note, dated at 


' London, for L. 50 payable to David Graham, merchant in _ 
| 5 f - Auſiitt, 


* is 


,” i 


\ 
£4 


D. N 


* 


Ws 4 


Fohn Campbell,” caſhi r of the Royal Bank of Scotland, raiſed a proceſs a- 
gainſt David Graham for payment of certain debts; and upon the depend- 
d, not in the hands of Auſſin the debtor of Graham, but in 
thoſe of Aylin's truſtees. Thereafter Campbell having obtained a decreet 


1 


of conſtitution againſt Graham his debtor, raiſed a forthcoming againſt 


Auſtin's truſtees; and alfo againſt Aufin himſelf, who by this time had 
returned to Scotland; but he took the decreet of forthcoming againſt 
Auſfin only, not againſt the truſtees. ET BE 
The promiſſory note in queſtion hen indorſed by a blank indor- 
ſation to Andrew Pringle merchant in Zondon ; but whether before or af- 
ter the arreſtment, did not appear. Andrew Pringle ſold the note, as it 
ſtood, without indorſing his own name upon it, to Fo/eph Faikney mer- 
chant in London this was after the date of the arreſtment. In a mul- 
tiple-poinding, at the inſtance of Aaſlin, Failney the indorſee objected to 
Campbell's arreſtment, that it was null and void, becauſe uſed not in the 
hands of Aubin, the debtor to Graham, but in the hands of Auſtin's tru- 
ſtees; for that ſuch an arreſtment was no better than if uſed in the 


hands of Auftin's factor: the truſtees might be debtors to Auſtin, but 


were not ſo to Graham. | | 
2do, The decreet of forthcoming was informal, in ſo far as it was ob- 


tained, not againſt the truftees in whoſe hands the arreſtment was laid, 


but againſt Afin, in whoſe hands no arreſtment was laid. | 
Anſwered for the arreſter, That the truſtees and Auſtin were eadem per- 


ſona and the truſtees being debtors to Auſtin, muſt be conſidered as 


debtors to Graham - this will alſo account for the taking the decreet 
againft Auſtin himſelf, who acknowledged his having granted the note. 
There were alſo other points argued; particularly this, vis. whether 


the promiſſory note in queſtion, becauſe granted in England, where 


promiſſory notes have the like privileges as bills of exchange, ſhould 
therefore be conſidered as if it had been a bill? Many of the Judges 


gave their opinion in the affirmative; but it being moved by one of the 
Judges, to put the queſtion only upon the objection to the arreſtment, 


The Lords ſuſtained the objection to Jobn Campbell's arreſtment, 
© and therefore preferred Fo/eph Faikney the indorſee.” 8. 


For the arreſter, Ju. Ferguſon. For the indorſee, H. Home. Clerk, Gib/on. 


Ne XL. 14th December 1752. 


The MAGISTRATES of Stirling, 
' AGAINST | 


The S EHE RTT F. DE PUTE of Stirling. 
COMPLAINT was brought before the Sheriff-depute of Stirling /bire, 
A by Dr Walter Stirling, proprietor of a tenement within the 
Burgh of Stirling, againſt Fohn Finlayſon, for an incroachment committed 
by him, by raifing the fide-wall of his houſe, whereby the eaſing- drop 


of Mr Stirling's houſe was prevented from falling as former] t 
to the ſervitude acquired by him. — | — 
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CO III CO SITY on, 


nin a queſtion of that nature 


firſt inſtance, is attended with many inconveniencies: t 


h 4 8 rel | : | þ 8 8 C | | os . | . | 
The Sheriff ſuſtained his own: jorilgiction, and — Wap 1 Upon 


the complaint: whereupon the private party obtained ſuſpenſion of the 
Sheriff's decree, and, at the ſame time, the Magiſtrates, Dean of Guild, 


and council of the burgh, brought a declarator before the Lords, t6 have 


it found and declared, That, by virtue of their erection, the ſole and 


* only juriſdiction, in all queſtions concerning the building: of houſes 
« within the burgh, taking down and rebuilding thereof, ſervitude 
* thereon, and marches and boundaries of the ſame, belonged to them 
* and their ſucceſſors in office, excluſive of the Sheriff; and that the She. 


*. riff had incroached upon theig Suriſdiction, by taking upon him to judge 


5 — 


Petwixt the before mentioned parties.“ 


The Sheriff. depute and his ſubſtitute having been made 10 in this 
proceſs, it was argued in ſupport of the declarator, 

Fin, That the ſubjecting the lieges to a variety of; Ju uriſclictions ! in the 

at by our moſt an- 

cient law, the magiſtrates of burghs royal had an excluſive juriſdiction in 

the firſt inſtance, over their own inhabitants, Leg. Burg. cap. 6. 7. & 61. 


and although ſubſequent cuſtom has made an alteration in this poet in 
matters of ordinary juriſdiction, yet in all queſtions concerning the pu- 


blic policy, and the form and manner of building within burgh, the ex- 
cluſive juriſdiction of the Dean of Guild, or other magiſtrates of the 


burgh, remained in its full force, and which behoved of conſequence 
to extend to all queſtions amongſt heritors, dependent upon, or neceſſi- 
rily connected with the policy and rule of build ing within the burgh. 


' 2dly, The ſtyle of the brief of lyning clearly points out where the 


juriſdiction lies in queſtions of this nature; for, inſtead of being dired- 
ed to the Sheriff, as all other brieves are, it ls directed Prepoſito et Bali- 


vis burgi ; and appoints quatenus fer au odecim & melioribus et ſidei digmoribus 


burgenſibus dicti burgi, per quos rei veritas melius ſcire poterit, magno ſacra- 


e ans Jufie, et ſecundum leges burgi limari » faciatis tenemer- 
tum, &. 

3dly, The act 182. Parl. 1 3. of Fa. VI. confirming the Dean of Guild' 
juriſdiction, expreſsly refers to the regulations of 3 burgh of Edinburgh, 
as the rule for aſcertaining the juriſdiction of this officer in all the 
burghs of Scotland; and by theſe regulations, F 3. it is provided,“ That 
the Dean of Guild and his council bear the hail burden, and decide 


n all queſtions of neighbourhood; and nae neighbours wark be ſtayed 


but by him.” 
And, /afly, As the juriſdiction of the Dean of Guild, as officer of po. 
lice within the 95. is thus eſtabliſned, both by ancient cuſtom and 


ſtatute; ſo it muſt be much more convenient to the lieges, in queſtions 


of this nature, to reſort to him and his council, for the immediate cogni- 
tion and trial of ſuch queſtions, than to await the judgment of the She- 
riff, who may perhaps reſide in a diftant burgh of the country, and has 
neither council nor judgment te aſſiſt him in the trial of ſuch caſes: 

And as this attempt of the Sheriff to extend his juriſdiction is new and 
unprecedented, ſo it does not appear that there is any reaſon, either 
from law, or the conveniency of the ſubjects, for — ſuch ex- 
tenſion of his power. 

Anſwered for the Sheriff: The leges burgorum never Were ac knowled 
ged in this court, as any part of the law of Scotland. The paſſages refer- 


red to by the purſuer prove too much; for the — are therebj 
| declared 


22 
* 


5 N 
„ 


| | . 
3 * ; 
1 A *, N : ' | % 
; * | 0 | 


declared to have an excluſive juriſdiction in all cauſes both civil and 
criminal ariſing within the borough, which, it is believed, was never 
the law of Scotland. The Sheriff's power of judging in caſes of this 


nature, ariſes from his juriſdiction over the whole county; for, if he 
may jud 


ge in ſuch queſtions ariſing within villages or burghs of barony 
and regality within his county, Why not alſo in burghs royal? The 
purſuers, in this caſe, both by their erection and ſpecial grant of ſhe- 
riflhip, may have a cumulative juriſdiction with the Sheriff; but nei- 
ther of theſe was meant to exclude the juriſdiction of the Sheriff as 


ts 


judge- ordinary over the whole county. "4p" 

As to the act 182. Parl. 13, of James VI. it has no relation to the caſe 
in hand; it only confirms the power and juriſdiction of the Dean of 
Guild and his council, in all actions betwixt merchant and merchant, 
and betwixt mere, and mariner, conform to the uſage of the town 
of Edinburgh ; but this general reference can, with no propriety, be ex- 
tended to other actions than theſe mentioned in the ſtatute. 


n * 


Laſtly, The argument from the addreſs and ſtile of the brief of lyning 
is of no weight. Where ſuch brief is directed to Magiſtrates of burghs, 


the Sheriff can have no authority to execute the brief: but if ſuch que- 


ſtions are purſued in the form of an ordinary action, and not by brief, 
there is no reaſon why the Sheriff may not judge in theſe as well as in 
any other queſtions that ariſe within his ſheriffdom. A parallel caſe 
occurs in diſputed marches of lands: if a brief of perambulation is 
raiſed for ſettling the marches, the Sheriff alone can execute the brief; 
but if ſuch queſtions are brought to trial by the ordinary form of pro- 
ceſs, the Sheriff cannot, from the ſtyle and addreſs of the brief of per- 


awbulation, pretend to an excluſive juriſdiction in ſuch actions: and 


this Court, every day, ſuſtains ſuch actions, and determines therein in 
the firſt. inſtance, notwithſtanding of the known ſtyle and excluſive 
power of. the Sheriff in the execution of the brief of perambulation. 

Some of the Lords doubted how far the Sheriff-depute was a proper 
party for ſuſtaining this declarator, without calling the officers of State 
for his Majeſty's intereſt. But others were of opinion, that though the 
action could not be the foundation of a res judicata againſt other Sheriffs, 


or even againſt the Sheriff of Stirling, and his ſucceſſors, in other que- 


Lbelago 1 
* The Lords found, That the Sheriff did wrong in taking upon him 
to judge in the queſtion betwixt Walter Stirling, and John Finlay- 


ſtions, the declarator was ſtill competent as to the particular action 


© the only power of judging in that and all other queſtions of that 
9775 ſort within burgh.” | Sh M. 


A4. P. Holden, & J. Er/hine. 


Alt, K. Bruce, J. Miller, & 4. Pringle, Reporter, Elchis. Clerk, Tuflice. 
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GRINTON, and GRAITE 


YOAN GRINTON, a tenant, made propoſals of marriage to Alion 
7 Pennycook, and obtained her conſent. Upon receiving repeated pro- 
miſes of marriage, ſhe permitted him to have knowledge of her body 
oftener than once; by conſequence of which, in Fuly 1747, ſhe bare a 
ſon, whom he acknowledged to be his, and preſented to the miniſter of 
the place to be baptiſed. After this, Jobn Grinton d@lined to adhere: 
upon which, in 1748, Aliſon Pennycook commenced a ſuit againft him be- 
fore the Commiſſaries of Edinburgh, ſetting forth the facts above men- 
tioned ; but concluding only for expences of child-bed, aliment to the 
child, and damages. In this proceſs, the courtſhip, the promiſes of 
marriage, the copulation, and the procreation of the child, were refer- 
red to Jobn Grinton's oath ; and he in effect acknowledged them all, al. 
though, at the ſame time, he alleged his being in liquor when he made 
the propoſals and promiſes ig ao, A fa 
A year and a half having elapſed, and no further motion made 1n this 
proceſs, Fobn Grinton, in January 1750, made his propoſals to Anne Graite, 
and married her. But this marriage was private, and without procla- 
mation of banns: however, he brought her immediately home to his 
houſe, and lived publicly with her as his wife. Another year elapſed, 
and a child was alſo born of this marriage. During all this while, Ali. 
en /Pennycook, although ſhe had opportunity to know of Fohn Grinton's 
ſecond marriage, yet took no ſtep in her proceſs: but in January 1751, 
ſhe raiſed againſt him a new ſummons, in her own and her ſon's name. 
This ſummons, ſetting-forth the very ſame facts as the former had done, 
and referring, for proof thereof, to the oath above mentioned, contain- 
ed the proper concluſions, declaratory of her marriage, and of the le- 
gitimacy of the child: at the ſame time, it contained a concluſion of 
divorce on account of the defender's open adultery with Anne Gratte. 
Upon this, Anne Graite raiſed a counter-proceſs declaratory of her mar- 
iriage. The Commiſſaries found © the marriage between n Grinton 
and Aliſen Pennycook proven; and declared them huſband and wife, 
and James Grinton their lawful child; and found it proven, that John 
„ Grinton and Anne Graite had celebrated a marriage e 1750; 
but that the ſame was unlawful, void and null; and found, that in 
« reſpgct of Jobn Grinton s cohabitation with Anne Graite, he had been 
« guilty of adultery ; and therefore they divorced and ſeparated. 4/or 
„ Pennycook from him, and found her entitled to bygone aliment from 
4 the time of her marriage, and until the date of the decreet; and 
found Fames Grinton entitled to aliment from the time of his birth, 
“ until he ſhould attain the age of fourteen years; and, in order to the 
© modification of theſe aliments, allowed Aliſon Pennycook to give in 
„ condeſcendence of Fohn Grinton's circumſtances : and, laſtly, the) 
found John Grinton liable in expences of proceſs, and dues for cx 
« tracting the decreet.“ | Es 71 7 
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In an advocation at the inſtance of Fobn Grinton and Anne Graite, it , 

| => pleaded for them, That Al;/or printer did not underſtand that any 

obligation to marry had been contracted between Jobn Grinton and her, 
far leſs that an actual marriage had intervened: and that this her ſenſe 
of the matter was evident, firſt from this, that her firſt ſuit concluded | 
for damages only; for her making mention of the promiſe of marriage 
could mean nothing more, than an apology for the ſurrender of her vir- 
tue. Her ſenſe of the matter was further evident from her filence du- 
ring more than a year and a half before, and a year after the marriage 
with Anne Graile. yy. FRE : 

But, 2do, et ſeparatim, it was pleaded, as a general point of law, That 

obn'Grinton's promiſes to marry, although followed by a copula, cannot, 
In the ftrongeſt ſenſe, infer more than an obligation upon him after- 

wards to ſolemnize and complete a marriage. This obligation might, 
by the intervention of a mid impediment, become unperformable. Sup- 
poſing John Grinton had died, his obligation to marry muſt have died 
with him. In this caſe, the ſecond marriage became a mid impediment 
no leſs effectual than death; and therefore the obligation could no other- 
wiſe iſſue than in damages to the party. Upon this point, important as 
it is, our lawyers have not wrote with entire precifion ; yet, by their 
making mention, that, in a like caſe, there would be an action to com- 
pel the party refractory to complete the marriage, it is very plain, they 
did not hold the marriage to be actually completed. It muſt have been 
upon theſe principles that my Lord Siair, lib. 1. tit. 4. par. 6. mentions, 
that, in the caſe of Barclay againſt Napier, the man was obliged to ſo- 
lemnize the marriage, ſeeing he had procreated children with the wo- 
man. Sir Thomas Craig, lib. 2. dicg. 18. par. 19. relating the caſe of 
Edward Younger, ſays, Et Commiſſarii, viri acuti, ſucceſſionem bonorum mobi- 
lium conceſſerunt liberis Edwardi Younger, Ticet matrimonium nunquam fuit con- 
tradtum, neque banna proclamata, ca ratione, quod cum Edwardus, ſub fide fu- 
turi matrimonii, eos liberos ſaſcepiſſet, materque apud Commiſſarios cauſam obtinu- 
iet, ut Edwardus matrimontum promiſſum implere cogeretur co recuſante, per- 
inde habuerunt, ac fi cam in uxorem duxiſſet, liberiſque bonorum mobilium execu- 
tio five hereditas adjudicata eff. Conſtat ergo, ubi nunquam matrimonium de 
fatto intervenit, poſſe aliquandb legitimos, ſaltem legitimatos eſſe. 8: 

This doctrine is well founded in reaſon : Pr dreadful were the con- 
ſequences, if promiſes, made for the moſt part in fu libidinis, and kept 
private, or, at leaſt, not properly put in ſuit, ſhould have the effect to 
make void a ſubſequent and formal marriage, and to baſtardize the iſſue 
of it. * 2 
Anſwered for Aliſon Pennycook: That her not having concluded proper- 
ly in her firſt ſummons, was the overſight of her procurator, and, at any 
rate, might be amended ; for, in that ſummons, ſhe had fully ſet forth 
the facts which inferred the marriage. Anne Graite did not pretend to 
be ignorant of her claim; and it was evident that the fear of objections 
upon that account, was the reaſon why the celebration of the ſecond 
marriage was private, and without proclamation of banns; therefore 
Anne could not complain ſhe' was deceived: but, at any rate, in the /c- 
cond place, the general point of law was abſolutely clear, That a pro- 
miſe of marriage, followed by conjugal intercourſe, made an actual and 
legal marriage, although not a formal one. Such was the rule of the 
canon lay itſelf, notwithſtanding the great ſtreſs it laid upon ſacerdotal 
benediction. This appears from Ib. 4. tit, 1. cab. 30. Decretalium de ſpon- 

2 e e | | | falibus 
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carnali' copula 9 i in facie eccigſia durut aliam et cagnoſcat, ad þ 
redire tenetur, 
far as to give action upon ſponſalia de futuro, or bare promiſe of marri. 
age; yet / copula fit ſubſecuta, it makes a legal marriage 3 This 
is expreſsly laid down by Lord Stair, lib. 1. tit. 4. par. 6. aking 
of preſent — el makes the eſſence of 1 he 9 if That 
% may be by natural commixtion, where there hath been a promiſe or 
*  eſpouſal preceding; for therein is preſumed a conjugal conſent ge pre- 
„Ati.“ And again, lib. 3. tit. 3. par. 42. he ſays, © After contract or 


„ Promiſe of marriage, or egen if We follow, there is thence 
reſumed a matrimonial conſent 4 preſenti, which therefore cannot be 


< paſſed from by either or both parties, as having the. eſſential requi- 
'« fites of marriage.” And in the 7. firſt mentioned, he relates, that 
in the caſe of Barclay againſt Napier, the man was obliged to ſolemnize 
the marriage, although the woman, in a contract” poſterior to the con- 
tract of marriage, had renounced the ſame. | This is alſo: agreeable to 
our ancient practice, as appears from Sir Thomas Craig ; where he relates, 
that, in the caſe of Edward Younger (above mentioned) the Commiſſaries 
firſt decerned him to ſolemnize the marriage; and, upon his refuſal, de- 
clared the marriage, and the legitimacy of the children. Theſe learned 
authors are clear as to what made the eſſence of marriage; and as to 
the ſolemnization mentioned by them, that was only required for the 
ſake of public order and decency. The principles here laid down are 
ſupported by the uniform practice of our courts, where, upon evidence 
of the promiſe and copula, the conſtant ſtyle of their judgment is, de- 


*« claring the parties to be married, decerning them to ere, and de- 


« claring the legitimacy of the children.” 
This caſe was taken up by the Lords entirely upon the general point; ; 
and it was held for law, that a promiſe of marriage, followed by: a co- 
pula, made, from that moment, an actual marriage. 
. The Lords remitted the cauſe to the Commiſſaries fmpleiter. ? 


Act. F reuſe Alt. Lockhart. Reporter; Drummove. 


Ne XLVII. oy GE. 18th December 1752. 


Major GEORGE MONCRIEFF, and others, 


AGAINST 3 


Mrs, MARGARET BALFOUR: of Burleigh. 


V charter under the Great Seal, bearing date anno 1685, there is 
diſponed to Robert Maſter of Burleigh, © all and whole the lands 
and barony of Strathmigl, comprehending the villages and lands of 
« Demperfion, Eaſter and Weſter Skelbos lands, c. with full power and 
„ privilege of commonty in the Lowmonds of Falkland, and the hills of 
the common muir and commonty of Auchtermuchty, all erected into 
an hail. free barony, by a * of 1 VI. called the barony of Strath- 


.miplo, 
mig — 


\/elibur et matrimonio: ir qui fidem dedit mulieri faber matrimonio e 


Although our law followed not the canon aw, 5 40 
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A given of the commonty of Auchtermuchty having been brought at 
the inftance'of certain of the heritors intereſted therein, upon act 1695, 


a queſtion aroſe, in the courſe of this proceſs, whether the heritor of 


the barony of Strathmiglo was entitled to a ſhare of ſaid commonty, ef- 
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feiring to the valued rent of the whole barony, or only to the valued 


rent of the lands of Demperſton, the only tenement of the barony which 


had ever been in poſſeffion of the ſaid commonty ? 


Argued for the heritor of Strathmiglo: That as the whole barony of 


Strathmiglo lies contiguous, and is naturally united, fo the right and pri- 


vilege of commonty, in the common of Auchtermuchty, is given as ap- 


pertaining to the whole barony ; and conſequently a proportional inte- 
reſt in the ſaid common was eſtabliſhed in the proprietor of the barony 
effeiring to the valued rent of the whole barony : That as it was ad- 
mitted that poſſeſſion of the commonty hath been enjoyed to a certain 
extent, by the heritor of the barony of Strathmiglo, vis. by his tenants 
of Demper/ion ; conſequently there could be no pretence that his right 
was excluded by the negative preſcription, or acquired to the other he- 
ritors of the commonty by the poſitrg@preſcription : for though in ſer- 
vitudes or rights of property acquired by preſcription, the extent of the 
right muſt depend upon the poſſeſſion, which being the ſole foundation 


of the right, muſt alſo be the only meaſure of its extent; yet, where a 


right of property or ſervitude is conſtituted by expreſs grant, as in the 

preſent caſe, the extent of the right does not depend upon the poſſeſſion, 

but upon the terms of the grant. 8 | 5 
Anſwered for the other heritors: The charter in favours of the Maſter 


of Burleigh contains alſo the right of commonty in the Lowmond's of Fall- 
land and as the proper lands of Strathmiglo are adjacent to, and have 


been in the conſtant poſſeſſion of this commonty of the Lowmonds ; ſo 


it is admitted, that the lands of Demperſton have been in the poſſeſſion 
of the commonty of Auchtermuchty ; which diſtinct poſſeſſions plainly 
ſhow, that theſe different commonties have been pertinents of the ſaid 


principal lands reſpectively, before their union into a barony : the words 
of the charter can be no otherwiſe underſtood, than by applying /ingula 


240, A barony is an union of diſtinct tenements and rights for juriſ- 


diction, and other purpoſes, and, no doubt, comprehends the whole parts 


and pertinents, whether of property or ſervitude, which belonged to the 
ſeveral tenements before their erection; but a barony being only nomen 
dignitatis et juriſdiftionts, cannot be conſtructed as a fundus or principal 
tenement, to which a ſervitude or other pertinent can properly belong. 
Servitudes, and other pertinents, belong to, and are correlate to the par- 
ticular tenements which compoſe the barony, but not to the right of 
barony itſelf, which is only a nomen juris, to which no ſuch ſervitude or 
pertinent can belong. And if the common in queſtion ſhould be ſet off 


to the heritor of Stratbmiglo, in proportion to the valuation of the whole 
| barony, the conſequence would be, that the heritor would be entitled 


to a ſhare in the diviſion effeiring to his fiſhings, ſuperiorities, mulc- 
tures, and others, which all enter into the valuation of the barony ; 
and this, at firſt ſight, appears abſurd, ſeeing none of theſe are ſubjects 
to which a right of commonty or ſervitude can, in any ſenſe, belong. 
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&« The Lords Bad That the Berikor of the barony of Straibmi 90¹⁰ 
vas entitled to a ſhare in the diviſion of this com 1 offering 


' © to the valued rent of the. lands of Demperflon gen n. 
. K. Craigie Alt. K. Dundu. Reporter, Elchies. DI wn MLA Clerk, Jai 
Ne. TL VIII * igth N 1752. 
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R Park brought an action upon the paſſive titles, againſt Elizabeth 
Dalrymple, his wife's ſiſter, for medicines furniſhed to her deceaſed 
father, and fees for attending him. He offered proof of the furniſh- 
ings, and viſits ; and, among 9 x witneſſes, produced the widow of 
© the decealed.. 3 
Objected That the witneſs Was the purſuer” \ mother-in-law, and there- 
fore could not be received. 

* Anſwered, Imo, The witneſs was alſo the defender's mother; 5 and lo, 
being equally related to both parties, there was no fear of partiality 
2do, She was a neceſlary witneſs. 

Replied, Imo, Equal relation to both parties does not take off the ob- 
jection of relation. 240, The furniſhing of medicines, and viſits of a 
phyſician are open and voluntary acts, and are cally proved ; * 
the widow was not a neceſſary witneſs. | 

The Lords ſuſtained the objection.” 5 


Ad. Gee. Brown. Alt. Bofwel. | e Clerk, Forbes. 


R 21ſt December 1952. 
LANG A CROSS, 


AGAINST 


Be E * ECU TOR S of the Counteſs of Forfar, and the Duxz of | DOUGLAS. 


HE late Rabina, Counteſs of Forfar, was, by her contract of mar- 
riage and other liferent- rights, provided to the liferent of the 
lands and lordſhips of Bothwell and Wendall, and, inter alia, © of the 
4 woods growing Baerga to be bruiked and enjoyed during all the 
days of her life.” The Duke of Douglas having ſucceeded to the fee 
of theſe lands, confirmed by deed of ratification, all her liferent-rights, 
and, among others, her right to. the liferent of the woods. 

In virtue of this right, the Counteſs was in uſe to diſpoſe of the na- 
tural woods upon the liferented lands, by ſelling them in 8 or years 
cuttings. In the year 1740, ſhe entered into a contract with Lang and 
Croſs, two woodcutters, by which the ſold them one hagg, called the 
ſouth vod, then eighteen years old, which they were to cut down and 
clear away in fourteen months ; and ſhe received the price agreed 1 


"Fa 1 


- After the elapſe of an year, when about three-fourth parts of the wood 
was cut down, the Counteſs died: upon which the Duke interrupted 
and ſtopped the woodcutters from cutting down the remainder. 2 
The woodcutters ſued both the Duke and executors of the Counteſs 
„„ TO - SOLE 5 
Phladed for the Duke: That, by the law of Scotland, a liferenter has 
no right to cut down and diſpoſe of woods: See act 1491, Ja. IV. Parl. 3. 
cap. 25. alſo, act 1535, Ja. V. Parl. 4. cap. 15. Upon theſe acts, Sir 
George Mackenzie obſerves, that a liferentreſs has only right to as much 
of the coals or trees as are neceſſary for her own-uſe. Sir Thomas Craig, 
lib. 2. dieg. 8. F17. & 18. lays down this as an expreſs principle of our 
law; and he mentions a caſe in point. The fame was found in the caſe 
of the Duke of Hamilton againſt the Ducheſs, 25th Fanuary 1722; where 
ir was alſo found, that the fiar might, notwithſtanding of the liferent- 
right, cut and diſpoſe of the woods, by ſale, or otherwiſe: nor was it 
regarded, that, in like manner, as in the preſent caſe, the Ducheſs was 
provided in the liferent of the woods ; for this was conſtrued to mean 
no more, than ſuch part of the wood as was neceſſary for the uſes of the 
barony. If then this be the law, the Duke's ratification gave the Coun- 
teſs no new right. By conſequence, the Duke, if he pleaſes, has right 
to make the executors of the Counteſs accountable for the whole wood 
diſpoſed of by her. But the Duke did not infiſt upon any of. theſe ar- 
guments, farther then to ſave ſuch parts of the wood as remained ſtand- 
ing at the Counteſs's death. As to theſe, he contended, That, at this pe- 
riod, her right, whatever it was, did undoubtedly determine: for even 
ſuppoſing the woods to be natural fruits in the poſſeſſion of the life- 
rentreſs, yet ſuch of them as remained ſtanding at her death were pars 
feli, and muſt belong to the heir. 
Anſivered for the executors of the Counteſs : That from the principles 
of law in general, all fruits and profits that can be reaped, f/alva re: ſub- 
Fantia, may be lawfully taken by a liferenter. A filva cedua plainly falls 
under this deſcription. But, without entering into that diſquiſition, the 
Counteſs's liferent-rights, ratified by the Duke, gave her a title to diſ- 
pofe of the woods. Upon this footing, with regard to the determina- 
tion of her right, argued, That as ſhe had fold the wood, and received 
the price, and as the purchaſers had cut down almoſt three-fourths of 
it, and might have cut down the whole long before her death, theſe cir- 
cumſtances ought, as to her, to infer a perceptio, or ſeparatio a ſolo; and 
this the more eſpecially, that the Duke was in the knowledge of the 
bargain, and ſaw the execution of it carried on for above a year, with- 
out objecting. 1 5 | 
In this caſe, it appeared, that the Counteſs' had been rather prema- 
ture in diſpoſing of this wood; for, in a proof allowed by the Lord Or- 
dinary, it came out, that the common age in that country, for cutting 
Voods, was from twenty to thirty years; whereas ſhe had fold it at the 
age of eighteen years. But the Court did not ſeem to lay any ſtreſs up- 
on this circumſtance; and ſeveral of the Lords gave their opinion, that 
the liferentreſs had no right at all to diſpoſe of the woods; and there- 
fore that no action could lie againſt the Duke. But as the queſtion con- 
cerned only ſuch part of the woods as remained ſtanding at the Coun- 
teſs's death, there was no interlocutor on the general point. 
© The Lords ſuſtained the defence for the Duke, and aſſdilzied him; 
but found the executors of the Counteſs liable to the purſuers in 
| damages, 


* * * 


U 


$i EE OI ne 
damages, with intereſt; thereon, from the term of M as, af. 


* . 


ter the interruption by his Grace; and found expences due.” . 


1 


1 


For the Duke, A. Pringle. For the Executors, Ja. Erftine. _* Clerk, Kirbpatrick, 


OWILLTAM CUMING, Merchant in Edinburgh, 
j | | be AGAINST 


JOHN and JAMES MARSHALL S, Merchants in Juchtermuchey. 


e M CUMING, a merchant of a fair character, ſued Foby 
A and James Marſhalls, for payment of an account, containing, a- 
mong other articles, one, in theſe words: To bank-notes ſent per 
* poſt L. 100.” He produced a letter, from the defenders, dated 28th 
October 1751, ordering him to ſend them by the poſt, L. 100 in notes; 
and he alleged he had accordingly, the next day, upon receiving their 
order, wrote them an anſwer; and, with: his own hands, incloſed in it 
the IL. 100, and ſent it by his ſon to the poſt-office. K 
Marſhalls acknowledged the commiſſion; but as the anſwer and 
notes had never come to their hands, leaded, They had no reaſon to 
believe the money had ever been ſent, and therefore they could not be 
SS ] 5 8 | 
A proof being allowed before anſwer, the purſuer was not able to 
bring any direct evidence, either of his having incloſed the notes, or 
ſent the letter to the poſt-offtice. But he proved by his clerks, that, in 
letters which he dictated to them, he was in uſe to incloſe bank-notes 
, to his correſpondents, and, in particular, to theſe defenders : that he 
generally ſealed theſe letters himſelf, and ſent them to the poſt-office 
by his ſon, who attended his ſhop, in the quality of a clerk: that, on 
the very day the letter covering the notes was ſaid to be ſent, a copy of 
it had been entered in his copy-book of letters, and the ſum entered in- 
to his caſh-book ; and that, in the ſame evening, his caſh was balanced, 
and the ſum found exactly to anſwer with the caſh in hand. It appear- 
2 ed likewiſe: in the proof, that the poſt-ſeal had been broke off the 
Falkland bag, in which this letter ſhould have been carried. But this 
laſt circumſtance did not ſeem to have any weight in the determination 
of the cauſe ; for, upon adviſing the proof, the Court was of opinion, 
that the purſuer's books, together with his oath in ſupplement, if re- 
quired, was ſufficient evidence that the commiſſion was obeyed. An 
example was given of notifying the diſhonour of a bill of exchange, 
where a copy of a letter to the drawer or indorſer, ingroſſed in the copy- 
book of letters, is held ſufficient proof, without neceſſity of bringing 
prone evidence, that the letter was wrote and delivered at the poſt- 
Be... Ce 6. 3 „„ 

The defenders, upon hearing the opinion of the Court, did not inſiſt 
for the purſuer's oath in ſupplement. 9 mg —_ 
The Lords found that Mr Cuming had executed the commiſſion gi- 
ven him by Mar/balls, faithfully and conform to their orders; and 
© therefore found the defenders liable to the purſuer in the account 
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* (claimed, and alſo in expences of proceſs, and for extracting the 
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. decreet.. bs | 8. 
4 Jo. Gronk Alt. Ro. Craight. | 7 Clerk, Juſtice. 
N* LI. 1 . 2 ad December 172. 


Lieutenant WAUCHOP, 
AGAINST 


FOHN GIBSON of Durir. 


4D contract of marriage, dated 1713, betwixt the deceaſed Alexander 
D Citfon of Durie, and Elizabeth Stewart his ſecond wife; the for- 
mer became bound to provide and ſecure to the children of the marriage, 
if three or more, 20,000 merks, ro be divided by the father, and pay- 
able at the firſt term after his deceaſe; which ſums are declared to be 
in full contentation and fatisfa&tion of their legitim, Oc. Sh 

Of this marriage, there was iſſue, four children, vis. Alexander, Anne, 
Cecil, and Mary; all of whom ſurvived their father. 

In 1727, Durie made a total ſettlement of his eſtate in favour of Jobn 
Gibſon the defender, his eldeſt ſon by the firſt marriage; and, of the 
ſame date, he executed a bond of proviſion, in favour of the four child- 
ren of the ſecond marriage, by which, upon the narrative of their being 
yet unprovided, he became bound to pay to each of Alexander and Anne, 

ooo merks, and to each of Cecil and Mary, 5000 merks at the firſt term 

after his deceaſe ; and, failing any of the ſaid children by deceaſe, with- 
out lawful iſſue of their own bodies, the one half of ſuch child's portion is 
declared to pertain and belong to the ſaid Fohn Gib/on, and the other 
Half to be equally divided among the ſurviving children; declaring the 
ſame to be in full ſatisfaction to the ſaid children, of all executry, por- 
tion natural, and bairns part of gear, they can aſk or claim by his de- 
ceaſe, but reſerving to himſelf power to revoke or alter, Nc. Durie alſo 
granted an additional bond of proviſion, dated in 1728, wherein he re- 
cites the bond 1727, and that the annualrent of the portions granted to 
his younger children, would not be ſufficient for their education and 


maintenance, therefore ſettled an annuity of L. 100 Scots, over and above 


the annualrents of their portions. Soon thereafter Durie died. Alex- 
ander and Cecil died foon after him. Mary, by her teſtament' and aſſig- 
nation, made over to her only ſurviving ſiſter Anne, wife of the purſuer, 
her whole effects; and particularly the 5000 merks contained in the 

bond 1727. F 5 8 
After Mary's death, the purſuer, under the right of Anne, his wife, 
brought his action againſt Fohn Gib/on the defender, and claimed, 1mo, 
The 20,000 merks provided in the contract of marriage; 2d, The 
5000 merks provided to Mary by the bond 1727, and by her conveyed 

to his wife. | „ 
_  Objefted to the claim of the 20,000 merks, That the proviſions in the 
bond 1727, came in lieu of it. By our law, debitor non præſumitur do- 
nare; and indeed the narrative of the latter proviſion, bearing to have 
been for love and favour to theſe children, and that they were yet 
unprovided, plainly ſhows that Durie intended it to come in place of 
the former; and this appears ſtill more clear from the additional bond 
1728. 
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1728. Further, both proviſions are declared to be in ſatisfaction of the 
claim of legitim. Now Durie could never intend double ſatisfaction 
// ¶ͤ d 17 8 
. Anſwered for the purſuer : New bonds. of proviſion are not underſtood 
to be in ſatisfaction of former ones, unleſs this be expreſsly declared, 
Now the ſecond proviſion is not only not expreſsly declared to be in 
ſatisfaction of the firſt, but there ſeems to be a tacit declaration of the 
contrary : For, when Durie declares the ſecond bond to be in ſatisfac- 
tion of the legal proviſions, he feems purpoſely to have omitted the 
conventional one, ſo that, incluſio unius eft excluſio alterins. e 
In che fecond place, The proviſions in the contract of marriage are o- 
nerous, and no way in the power of the granter. Thoſe in the bond 
1727, are revocable at his pleaſure, therefore the latter cannot come in 
lace of the former; for this would in effect make the former as much 
revocable as the latter. Why MOOS et» 
Objected to the purſuer's claim of the 5000 merks provided to Mary, 
by the bond 1727, and by Mary conveyed to his wife, that from the 
conception of that bond, the defender had.right to retain one half of it, 
The proviſion was under this condition, to wit, that failing iſſue of Mary, 
one half ſhould pertain to the heir. This condition, which is no leſs 
than a right of return to the granter's heir, could not be defeated by 
Mary, at leaſt not by her gratuitous deed. It 1s very different where a 
ſubject is conveyed to a child, with ſimple ſubſtitution ; there the fee 
is veſted in the child, and implies the power of diſpoſing : See the caſes 
of Duke of Douglas againſt Lockhart of Lee, 18th February 1717; Scot a- 
gainſt Scot, 1683; Irvine againſt Irvine of Drum, 29th December 1725 ; 
| Napier againſt Lady Logan, June 1740; Lumſdain againſt Beatſon, Fuly 
A niet 75 | 
1 = wered for the purſuer : There is not here a clauſe of return to the 
ranter of the bond; there is only a ſimple ſubſtitution of the granter's 
heir, which the inſtitute, a ſimple fiar, could defeat, even by a gratuitous, 
alienation. 24, This is the better founded, if the objection to the firſt 
claim be ſuſtained ; for the proviſions in the contract of marriage were 
ſimple and liable to no return; and therefore proviſions alleged to come 
in place of theſe muſt be ſo too. Laſtly, The Court have in many 
caſes been very ſtrict in their interpretation even of clauſes of return. 
See the caſes of Semple againſt Geddes, 17th July 1725 ; Fraſer againſt 
Fraſer, February 1682; Lady Ardkinlees againſt the heirs of Tailzie, 1733; 
Stewart againſt Stewart, 24th June 1669; Murray againſt Murray, 18th 
November 1680 ; Macaulay againſt Tennent, 7th Fanuary 1627 ; Laurie againſt 
Borthwick, February 1683. 9 | 3% 
« Found, That the bonds of proviſion were in lieu of the proviſions 
« jn the contract of marriage; but found that the ſubſtitution in 
« the bond of proviſion to Mary Gib/on, did not reſtrain her after 
* her father's death, from diſpoſing of her proviſion; and as ſhe did 
* diſpoſe thereof to her ſiſter Anne, that therefore the preſent 
Durie has no right to retain the half, in virtue of the ſubſtitu- 
« 200.” | | RY 8. 
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_ 224d December 1752. 


EMIL II BELSHES and EBENEZER 
J UALIFHANT, net, Auiband, = 


.* P 1 c 


Bir PATRICE HEPBURN MUR RAT. 


IN the year 1738, Anthony Murray, in a ſettlement of his eſtate, bound 
4 1 and obliged the diſponees to PAY all his debts that ſhould be owing 
by him at the time of his deceale, and all legacies left and bequeathed, 
or that ſhould be left and bequeathed by him; and particularly to pay 
do Mrs Emilia Belſbes, his niece, L. zoo Sterling, at the firſt term after 
ner marriage, with annualrent thereafter, &c.; as alſo to pay L. 15 
_ 5: yearly of annuity to her, fromthe firſt term after his deceaſe, 
—_ until the ſaid principal ſum ſhould become due. Ws * 
_ Two years afterwards, Mr Murray made a new ſettlement, wherein 
he left out the firſt diſponees, and in their place ſubſtituted the de- 
fender, declaring, that he ſhould be obliged to pay the diſponer's debts 
and legacies left in the former diſpoſition. - 

[4 Soon thereafter Emilia Bel/hes married Ebenezer Oliphant, and had iſſue 
— two ſons. 


In the year 1744, Mr Murray executed a bond, mentioning, that for 
the love and favour he bore to Mrs Emilia Bel/hes, ſpouſe to Ebenezer 
Oliphant, he bound himſelf, his heirs, executors and ſucceſſors, to pay to 
her in liferent, and to her children 1n fee, which failing to her huſband, 
which failing to return to the granter, the ſum of L. 1200 Sterling at the 
firſt term after his deceaſe, with annualrent thereafter ; and which ſum 
was to be divided amongſt the {aid children by the ſaid Emilia Belſbes, 
Oc. excluding always her ſaid huſband's jus mariti, &c. 


After Anthony Murray's death, his ſucceſſion was taken up by the de- 
fender, in terms of his ſettlements, and he implemented to the purſuers 
the deed for L. 1200; but the purſuers claimed alſo, and brought their 
action for the firſt legacy of L. 3oo, with intereſt from the firſt term 
after their marriage ; and they inſiſted that the two legacies are entire- 
ly ſeparate and diſtin, are granted in different deeds, are different in 
their ſums, in the term of payment, and are even payable to different 
parties, and with different ſubſtitutions : Further, the bond containing 
the ſecond legacy, is granted for love and favour, and expreſſes no an- 
tecedent cauſe: For theſe reaſons the latter legacy cannot be ſaid to 
revoke the former. See the caſes of Stewart againſt Fleming, 24th July 
1623; Lord Cardroſs againſt the Earl of Mar, 2oth February 1639; Stir- 
ling againſt Deans, 20th June 1704 ; alſo lib. 12. de probat. et preſumpt. 
Pleaded for the defender: Debitor non preſumitur donare and it is evi- 
dent from the circumſtances of the caſe, that, though not ſo expreſſed, the 
firſt legacy is included in the ſecond. When Mr Murray made the firſt 
grant of L. zoo, his niece was unmarried ; and the deed was only cal- 
culated in the view of her remaining ſo until after his deceaſe : This is 
evident, by his ſettling upon her an annuity of L. 15 Sterling, payable from 
the firſt term after his deceaſe, to the firſt term after her marriage, 
But when he ſaw her married to his ſatisfaction, and have iſſue, he gave her 
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a new proviſion, four times as large as the former, and ſettled it upon 


her children: It is therefore to be preſumed, that this was all he intend. 
ed for her, and that he had forgot the firſt legacy, elſe he would have 


either included or excluded it. Had he been a party to her contract of 
marriage, and therein bound himſelf to pay the L. 1200, there could 


have been no doubt of its including the former legacy: See the Dictio- 


nary, vol. II. p. 146. What he did was equivalent; ſeeing the grant, 
though poſtnuptial, was plainly in contemplation of the 1 and 
contained all the clauſes and proviſos that he would have put in her con- 
tract, for ſecuring and diſpoſing of the ſum he gave her. See the caſe 
of Wallace againſt Wallace, 11th and 13th November 1624; Burnei againſt 
Maitland and Young, 24th February 1709; Davidſon agaluſt Randal, 2 ;th 
June 1706: Allo 2 34. F 3. F. de legat. 1. lib. 22. F. de legat. 2. lib. 1, 
$ 14. f de dote prelegata. lib. 11. cad. de legat. . # 
With regard to the deciſions, quoted by the purſuers, the queſtion in 
each of them was, whether a donation inter vivor ſhould deprive the do- 
nee of a ſettlement, mortzs 4 and in the caſe from the civil law, 
the queſtion related to the validity of the latter deed, nat of the former. 
© The Lords found the L. zoo not due.“ Eb 


Act. K. Craigie. Alt. Fa. Ferguſon. Reporter, Elebies. | Clerk, Gib/on. 


N* LI. ; 25 26th December I752, 
The TAXMEN of the Town of Edinburgh's Impoſt upon Wines, 


AGAINST. e 
Sir ROBERT MYRETOWN of Gogar. 


IN April 1671, the town of Edinburgh obtained a grant from King 
1 Charles II. of an impoſt or duty upon certain wines and other foreign 
liquors ; the grant proceeds on a narrative of the neceſſity of granting 
ſuch impoſt, in theſe words: Adeo ut nifi prorogatio impqſitionis ſuper vino, 
aluſque exteris commoditatibus importandit concedatur omni tempore futuro, [ma- 
giftratus]} non ſolum incapaces reddentur Juſflinere communes ſumptus negotiorum 


didtæ civitatis, Jed neceſſario cogentur ſubjacere oneri eorum antiqui aris a- 


lieni, Nc. And the grant is in the following words: Dedimus, &c. In- 
poſitionem et cuſtumam ſummæ duorum ſolidorum moneiæ Scotia ſuper unoquo- 
gue Scotico pincto vini Gallici ; quatuor ſolidorum monetæ predictæ ſuper uno- 
quogue Scotico pincto vini Hiſpamenſis et Rhenenſis, lie brandy- wines, ex- 


 tranea aqua vitæ, aquis recoctit, aliiſſue extranets Iiquoribus diflillatis ; ſum. 


me duodecim denariorum monctæ Scotiæ ſuper unoquoque Scotico pincto de lie 
mum, et ſuper unoquoque Scotico pincto exiranee cereviſiæ & zythi ; impur- 
tand. et vendend. intra dift. civitatem de Edinburgh, vel quaſuis libertates 
ejuſaem poſftea ſpecificat. 5 ſolvend. per venditores et cunctos alios inveHores didi 


vini ſpecterum pradift. extranei zjthi.et cereviſia, ad diftam civitatem et terri- 
toria eo ſpeFan. vis. ad South and North Leiths, Canongate, &c. And the 


pront ordains letters of horning to pals at the inſtance of the mag! 
rates of Edinburgh, for payment of the ſaid duty, Juper pincto dict. ui 


| ni, Ic. importand. omni tempore futuro, per uenditores ct invectoret att 


cummodilalun 


3 hs modi DD . | . 4 "nd 3 
chis grant was ratified in Parliament. 


From the date of this grant, down to Auguſ 1751, the Magiſtrates 
were in uſe to give gratis warrants to the inhabitants, for importing 
from Leiib, or elſewhere, free of the ſaid duty, ſuch wines as the in- 
habitants intended to conſume in their own private houſes ; ſo that du- 


into the city, not accompanied with ſuch gratis warrants, or with an 
impoſt warrant from the collectors of the duty, were ſeized and con- 
| fiſcated. by | | | 8 3 ag of ico, 

There being a remarkable decreaſe of this duty, occaſioned by the 
conſuming of much leſs wine in taverns, and much more in private 


1751, diſcharged the granting of any ſuch gratis warrants for the fu- 
—_ tore, till the prohibition ſhould be taken off by another act of council, 
except to ſuch as are exeemed from impoſt by law, (vis. the members 
of the college of juſtice.) | 4 


the Magiſtrates to exact impoſt upon wines imported into the city and 
liberties, for private conſumpt, reſolved to have the queſtion tried; and 

in order thereto, Sir Robert Myreton, having bought a parcel of wine at 

| Dalkeith, applied to the Magiſtrates of Edinburgh for a gratis warrant, 
for importing it into Edinburgh; which being refuſed to him, he 
brought his wine to the port, where it was ſeized, and he charged for 
che duty. | fo 3 
©] Sj this, Sir Robert preſented a bill of ſuſpenſion to the Court of 


impoſed upon wines and others, impertan. et venden. intra diftam civitatem 
de Edinburgh, vel quaſvuis libertates egjuſdem. And though the duty be pay- 


only ſuch as had been mentioned in the granting clauſe, i. e. wines im- 
ported and fold within the city and liberties; ſo that, in order to 
entitle the town to the duty, it was neceſſary that the wine 
ſhould be both imported and fold ; that this was agreeable to the genius 
of the law of Scotland in like caſes ; for, by act 251. Parl. 1597, cuſtoms 
were payable to the Crown only for goods imported for ſale, but gen- 
tlemen, importing foreign commodities for their own uſe, were liable 
to no cuſtom, And, when duties upon merchandiſe imported into Scot- 
land were granted to King Charles II. during his life, to be levied by 
way of exciſe, the duty was not made payable by the importer, in re- 
ſpect of the importation, but by the retailer, or firſt buyer after impor- 
tation, as appears from 14th act, Parl. 1661. 
 a2dly, He alleged that it had been the uniform conſtruction of the 
grant from its date to Auguſt 1751, that the duty was only to be levied 
upon wines imported into the city for ſale; for, as often as any wines 
were imported for private conſumpt, gratis warrants had been granted, 
not as a matter of favour, but as of right ; and the magiſtrates could 
not now alter the cuſtom, and put a different conſtruction on the grant, 
which was in effect to make a new one. | = 
Anſuered for the chargers : That the ſuſpender's conſtruction of this 
grant, v:z. that both importation and ſale muſt concur, in order to give 
the town a title to the impoſt, would imply the greateſt abſurdity ; for 
he muſt admit, that, by the ſtricteſt interpretation of the words, wines 
U bought 


aum intra diftom civitatem, partes, Ec. ſupra expreſ, And in 1762, 


ring that period, the duty was only exacted on wines and others fold in 
taverns or retailed in ſhops ; but all wines, Cc. attempted to be brought 


houſes than formerly, the Magiſtrates, by an act of council, in Auguſt 


FN | Many of the inhabitants, imagining that it was not in the power of 


Seffion, and alleged, that, by the words of the grant, the duty was only 


able per venditores et cunctos alios invectores dicti vini, yet the ſaid wines are 
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bought at Leith and imported into Edinburgh, whether for ſale or private 
conſumpt, are liable to the duty: and, if wines bought at Dalkezth, Muf- 
ſelburgh, or any where elſe, without the liberties of the town, ang Aber 
| wards brought into the town, are not alſo. liable, the grant, would only 
= have the effect to ruin the town's on port, vis. the port of Leith, but 
. would bring in no revenue to the town, as every one would purchaſe his 
wines at places without the limits of the grant; but from the whole te. 
nor of the grant, it is evident, that the duty is impoſed upon all wines 
conſumed within the vity of Edinburgh, or liberties, wherever the wine 
was bought: this appears from the narrative of the grant, which ſets 
forth the neceſſity of impoſing a duty, Juper vino aliiſque exteris commodita. 
tibus TMPORT ANDIS ; and from the executive clauſe, ordaining letters 
of horning to paſs for payment of the duty, ſuper. pincto dicti vini IM. 
PORT AND. omni tempore future, per venditores et INVECTORES did. com. 
And the genius of our law in theſe matters, is by no means ſuch as 
the ſuſpender repreſents it; for by act 206. Parl. 1594, a duty was 
ayable to the Crown on all wines imported into the kingdom, and that 
Lichin ten days after importation, though not retailed or ſold; and, by 
the act 14th Parl. 1661, cited for the ſuſpender, the duty thereby im- 
poſed is payable by the importer, and ſalt-maker, for what they con- 
ſume themſelves. : ans hq 
Further, That at the date of the grant, it was underſtood to impoſe a 
duty on all wines conſumed within the town, appears from the decreet 
of declarator, obtained by the members of the college of juſtice againſt 
the town of Edinburgh in 1687, whereby, amongſt other things, the 
members are declared free from payment of this duty. „ 
And with reſpect to the uſage of granting gratis warrants, anfeered, 
"The applying to the Magiſtrates for theſe, was an acknowledgment that 
the wines were liable to the duty; and that, in order to free them 
therefrom, it was neceſſary to apply to the Magiſtrates for an indul- 
-gence ; and the granting of theſe for any term of years could no more 
free the inhabitants from the duty, or oblige the Magiſtrates to con- 
tinue the indulgence, than if an heritor had yearly granted to another, 
on his applying for it, a liberty of cafting peats in his moſs, which 
could never conſtitute a ſervitude, or oblige the one to continue the fa- 
vour to the other any longer than he pleaſed. tn. 
* The Lords repelled the reaſons of ſuſpenſion, and found the letters 
« orderly proceeded.” ;. 


For the Chargers, Advocatus, For the Suſpender, Ro. Craigie. Reporter, Mino. Clerk, Gilfon 
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Ne LIV. SY 26th December 175. 
Captain CHARLESUR YEAR of Birdſyards, 
AGAINST 


ALEXANDER TULLOCH of Tannachy. 


place proper for erecting a mill on theſe lands, Alexander Tulloch, 
the eee purchaſed a ſmall piece of ound lying within the 
royalty of Forres, and began to erect a corn-mull thereon. Is | 


7% lands of Tannachy are thirled to no mill; but there being no 


The burgh-of Forres, and whole territory thereof, is thirled, both for 
the-grons-ereſcentia"and invefia'& ata, to the mills of Forres, belonging 
in property to Hepubart of Birdfyards Q who, as ſoon as Alexender Tulloch 
began to erect the mill, obtained a ſuſpenſion of the work, and brought 
2 declarator to have it found that Aleramder Tulloch had no right to erect 
a corn- mill within. the bounds of the purſuer's thirlage. | 

Pleaded fo the defender: That, from the nature of property a pro- 
prietor is authoriſed to do whatever he pleaſes in ſue, and confequently 


to build mills on his own lands, unleſs reſtrained by law. Now, there 


is no ſuch reſtraint implied in the ſervitude of thirlage, as appears from 
Craig, hb. 2. digg. 8. \ 8.3 at leaſt, whatever may be the caſe where a 
ſuperior feus lands to his vaſſal, and reſerves the aſtriction to his own 
mill, yet where thirlage is acquired by contract or preſcription, as in 
the preſent eaſe, over lands not held of the proprietor of the mill, the 


proprietor of the aſtricted lands, if there is nothing ſpecial in the con- 


tract or poſſeſſion, cannot be reſtrained from erecting mills thereon for 


grinding corns not thirled. And the defender offered to bind himſelf 


under a penalty not to grind at the new mill any corns aſtricted to the 
purſuer's mills, and to find caution for that effect, | 

Anſwered for the purſuer : That the ſervitude of thirlage implies in 
its own nature a reſtraint upon the proprietor of the ſer vient tenement 
from building a mill thereon ; and thus far his property is limited. 
This is expreſsly aſſerted by Lord Starr, tit. Servitudes, ſe. 23. and has 


been fo found by the Lords as often as the queſtion has,been brought 


before them, particularly in two caſes obſerved by Fountaihhall, 28th Fe- 
bruary 1684, Macdouall contra Macculloch, and 28th February 1695, 'Craws- 
Furd contra Sir ohn Schaw. Whatever was the opinion of Craig, the 
point has been otherwiſe ſettled fince his time ; and for this there ap- 


E W pears good reaſon, becauſe erecting mills within the thirl, on pretence 


of grinding only outſucken corns, would open a door to daily frauds. 
With reſpect to the caution offered by the defender, anſwered, That 
the purſuer is not obliged to accept thereof, and it would occaſion per- 
petual law-ſuits betwixt the parties. | 
The Lords found, that the defender could not ere& a corn-mill 
« within the bounds of the purſuer's thirlage.” x 


Act. Ro. Craigie. | Alt. H. Home. Reporter, Dun. Clerk, Forbes. 


Bk 5 nth December 1752. 
1 | The CREDITOR 8 ef Grabam of Moſsknow, 

AGAINST 
ROBERT GRIERSON. 


I. the ranking of the creditors of Graham of Moſcknoz, there was an 
4 mtereſt produced for Robert Griemſon, vis. a be for goo merks, 


dated in 1683, granted by Robert Telfer as principal, and William Graham | 


of Meſcknow as cautioner, to Sir Robert Grierſon ; and a bond of corro- 
boration thereof by the ſaid Williom Graham to the ſaid Sir Robert, dated 
in 1699, together with an adjudication of the eſtate of Moſrknow on the 
ſaid grounds of debt: to all which Robert Grier/an had right by progreſs. 


he 


* 


* _— — 8 » ps Re = * 23 af 7 L . N * * a 
— —.. . ̃ ò ̃ ꝗð ß ĩðx1 ð ᷣ IT N 20112 
a 77 2 — 228 r S 0res pane” 7 n 


ns. © 
IST 29 
* ” 8 — — — Th 2 2 — — — 
* 2 4 — » = 
* » 1 Re Ms. 
2 » 8 — b 4 of a * * 
- * N N . 3 * . —— E — 


- 
* * 
ne 25 : ee — Le: Co ac er- * EP _— 1 —— * — 0 — N 2 — . , " F x x OE 122 . : 
a = - my a E - o - - ä N — 2 2 — PI I Gere : o ? 1 OST, -—— IE 8 e = 1 r ” * rs Sr ot "I" . - . 8 9 ” 8 1 „ — 2 ot mw ho ” —— — way — _ * — * - * —— WIL . 3 — * 6 — 
— * — nne — ne CIS — nt Me ; . 3 — 5 Ws jt, 5 2 "EA * TR. _— - " % - p fo 1 4. * Wt, Is 3 > 5 ” 4 on — Es ** 2 * 3 > A 2 2 0 — Por 4 - — 5 5 8 — — . « 
"> 2 * 3 28 By we — dat SM te PIE r * 4.2 Had on 1 oy - 7 _ 4 — - po - — - - — —— on > 7 . 2 * 2 * * . 2 * * 7 5 — - Po, He = < 4 a is of 1 LOT * 7 — 7 = L — w_ne & 21 * * ws - Z 
q I - - 3-02 « — — 8 I 22 9 * e — I RS rr - — Bo 35 8 — 7 Se Shi 2a © — . : — 80 7 ; 208 07 eur © - — _ [mT ge - — is —_ 2 r $623 7 x xe Co Las — 0b * "FR 7 oe aw => n <> 
45) SE; * Pee ˙ er RR r 2 2 : 7% 2 My — r Rwy rr pe ro uf rr es ez r XC AERIE, re, 4 ps r 3 0 2 2 3 . — a _ a — . ie An ae IG O_o OT Rp | De * . — I” rt; wk es F< <7 SES > 
2 9 A 2 D * 18 þ r ere 2 To re WES ˙ BEAT ET 2 T-A . . — - ——.— — — SS Eo Th OT” Ws 5 rt r pn 2 IR AS 4 de — a — - , R ——— — of * - „ — — 8 8 2 _ — 4 __ 1 
— 4,5 N — 2 N TI OY 1 = ” N 5 33 * e 34 — 232 7 nn 2 — * r ** s 2 r NS "_ x — 5 - . _ g 2 a r — 8 8 2 2 1 : - 
- 4 9 2 - 8 je AA of 3 99 Sp * > : + > s 2 e - +. * Fs al tn 9 F * © g *. 4 Cope Dy . S ton 2 29 2 2 — — * — > . - N — 2 — — a = 
2 — * Fer 1 Panty 5 2 Re: 2 * , . * — — 4 2 2 3 5 Jong — _ 2 2—— —— — 2 —— * — — — —— ” 6 8 e als hor GE $4.58 — 0 E a _—— —- 2 W r 
5 IF - + 7 . $3.5 - wy r WL bg Su * 2 2 1 — a * . _ ihe. — — * — — — ene > = — . 3 2 * = =. 1 * - rr — 2 in —— — — — — by "I 5 $3 el , 8 pale Jaw * 5 5 I ” Dru» a> * = 
8 5 I": } PR Sh. 12 2 4 e 7 * 5 | 85 r ” N l My ** 4 = - "TY n — —— — - . r . * as . 8 D * : PTE COS 
, — 2 bc, 7 7 . «4% X * : F _ 5 3 1 3 * 4 — . 3 ho gs ge en SR ER 857 © — na - o — R _— HY 1 
- 2 ; 0 — 4 — 1 . — * ** * 1 ' 8 * va - 1 — * 51 Re SY ct" ps << * - N ; — * * p * 8 * * bu Mb ear, 4 * = — — RS 3 2 : . MT OS 8 gas : ES 0 
5 — - * —— — your” _ I TRY n by . = EM — : ET 2 9 3 * + = ” 4 ny 2 v > - - ac. oy po F op Ge rr 1 
" 4 « Y N GIFT " — — * 8 a * - = a - 8 y : — 2 —— 2 * * 2 * S * * — 
3 2 28 © — F . . — 9 , ” % : 5 0 — : Y - E — FO 
7 * » 1 8 - » 4 * * — — by — 
. - . ” Py” 2 * — _ _ ad h - — 9 8 3 — - 2 # ” — Y G 1 88 py ile * > — 
A * 22 1 XA * rr _ wes 15 3 3 . - hy ; =_ . 2 39 . * — 2 — — = 8 
7 — . 5 , - . N 2 _ 8 5 8 « G . * * 


3 


* : 
n 
2 * — 
0 * - — 5 i * A "- he oy * - * — a = 1 * "= * 
= — 2 g At * woobeh — bY — - $:. us — _ — * 
ö e DR a 2 8 . — . SIS A > — om IG = Ne — 2 : 
l Ex hy — = — — — — £9 2 a by _ — — 
1 He —_— — ——— = das * n _ — — wk. - - —_—_— pers 7 — A ——_ — - 
— as: — yo. To * 22 — 22 — 2 — N —— — * 2 — — CE — — — * 7 —— TS * 2"- 22 2 — 
- a = 2 * 25 — * - 3 PEST * 5 8 Ie; * ** _ 
— * * N * — r — : * by « ee 7 — * „ * Dung [I EL, — + on oa —TS 9... > 4 — — 2 A 4 CL SITS SSIS 8 We". aw ApS FLA CASTS 
p 4 8 as; 5 FLIER 3 8 * * a _—Y *% ad - » © *+. — — * ö 3 v a - — 2 
* 


— 3 — . beg ERIE = — 

— * 

2 8——— 1 aint * A. W Ley ra 

N wy % o * "IF 
- 


. 22. 1 oe + 
* RR N R Cee VE IVE * «+ TS wal - 
dna AR oi Lett; ug + * 5 4 2. — - £ ” Ty 
nn 2 nner c . r > or og I OS «4 * S POOLE 
I 


= a8 -- 2 
ͤgmA— — ns 


0 — 
- „ 
an l Fat 


. 
- * 
— * 


F 
[ 80 ag jw | © 


The other creditors obje&Fed to this intereſt, That the original bond i; 
null in terms of the act 1681, in regard that ' Fobn Agnew, one of the 
witneſſes, is deſigned brother-german to William Irvine of Bonſhaw ; 
whereas he was not brother-german, but brother-in-law to him; and ag 
this was a falſe deſignation, or one which did not agree to John Agnew, 
it could not be conſidered as a deſignation of the witneſs, in terms of 
the act, or make the bond in a better caſe than if Fobn Mew had not 
1— ) ¾ » TT Neg . 

Anſavered for Robert Grierſon + That the act 1681, was intended to 
prevent forgery, but not to cut down bonds, truly executed, upon nice. 
ties and criticiſms ; and ſeeing cogſſat de perſona, and that Fohn Agneuv is 
deſigned, the bond is not null in terms of the ſtatute, though part of the 
deſignation does not agree to the witneſs: had he only been deſigned 
brother to Bonſhaww it would have been ſufficient; and therefore the 
addition of brother-german in place of brother-in-law, cannot annul the 
bond. | 2dly, The bond is homologated by the bond of corroboration. 

Replied for the other creditors : That the homologation can have no 
effect in this caſe, becauſe Graham of Mo/ſiknow was only cautioner in 
the original bond: the principal debtor did not join in the corrobora. Wl 
tion, and therefore the original bond ſtill remained null with reſpect to 
him; and conſequently the cautioner could not be bound. 


* The Lords found the bond yoid and null.” TE 3. 
For Robert Grierſon, Hay. For the other creditors, 7a. Erſtine, junior, | Clerk, Murray, 
Ne LVI. 2d January 1753- 

ions  #þ $98 16 +, 
AGAINST 


ALEXANDER OGIL LV TE, Merchant in Dundee, and his Children. 


A LEcacy of 4000 merks was left to Jobn, James, Alexander, Mary 
and Jean Burns, children of Jobn Burn of Middle-mill. John, the 
eldeſt of the legatees, uplifted the legacy for himſelf, and as factor for 
his brothers and ſiſters. James and Alexander went to ſea, and James, 
before he went abroad, executed a teſtament, nominating John his exe- 
cutor and univerſal legator. SEES 

Jobn made a will in favours of his ſiſter can, and died in 1734; 
Jean was married to Alexander Ogilvie, and died in 1743, leaving chil- 
dren. 

In 1744, Mary Burn was decerned executrix to her two brothers Fame: 
and Alexander ; ſhe had ſet forth in the edict, that James died in Bombay, 
in April 1743, and that Alexander died upon the coaſt of Spain, in July Wl 
ſaid year, Upon this title ſhe brought an action againſt A4lexandr i 
Ogilvie and his children, as repreſenting the deceaſed en Burn, to 
make payment &' her of Fames and Alexander Burns's ſhares of the 
above mentioned legacy; and ſhe produced ſome letters from people in 
this country, all dated after the decreet-dative; and ſome of them afte! 
the commencement of this proceſs, bearing, That it was reported Fam 
had died in Perfia in 1744, and that Alexander had, together with the 
whole crew of the ſhip, been murdered by the Spaniards in the bay of 


Pleaded | 


Lampeachy, in 1744, or 1745. . 
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. Pleated for che defenders: That before the purſuer can draw any ſums 


323 brothers are dead. The decreet-dative is no evidence of the 


mes and Alexander are ſaid to have died abroad, and as their deaths 
are not notour, it is incumbent on the purſuer to bring evidence there- 
of, the rather that this is not the caſe of a debtor, who has no other 
intereſt than to pay ſafely, but of defenders who may have a joint in- 


tereſt in the effects; and therefore, 


Fames died before his brother Jobn, the purſuer can have no ſhare of 
any thing which belonged to Famer, becauſe of his will in favour of 
John; and, if Alexander predeceaſed Jobn, the purſuer can only have a 
third of what belonged to him; and, if James and Alexander {ſurvived 

ohn, but died before their ſiſter Fean, the purſuer can only claim one- 
ry of their ſhare of the legacy; for ſuch part of it as would have be- 
longed to Jobn and Fean, as neareſt of kin to their deceaſed brothers, was 
veſted in them, and tranſmitted without confirmation, becauſe bn, by 
_ uplifting the 4000 merks, and afterwards tan, by being executrix to 
him, were debtors to their ſaid brothers for their reſpective ſhares, and, 
on the death of their brothers, became both debtor and creditor in ſuch 
ſhare as fell to themſelves, which -thwrefore needed not to be confirm- 
ed. And as to the letters produced as evidence of the death, alleged 
that they could have no weight, as they were impetrate during the de- 
pendence of this proceſs, contained nothing but hearſay, and even con- 
tradicted the account of the deaths given in the edict; and if any thing 
material were contained in the letters, the writers of them ought to be 
examined as witneſſes in the cauſe. mem. | h | 
. Anſwered for the purſuer: That the decreet-dative is ſufficient pre- 
ſumptive evidence of the deaths, unleſs the defenders will undertake to 
prove that Jamet and Alexander are alive; and it would be extremel 
hard, if an executor, in every proceſs he had againſt the debtors of the 
defunct, were obliged to prove the death. And -with reſpect to the 
time of the death, it ſurely is incumbent on the defenders to prove, if 
they aver it, that James or Alexander predeceaſed Fohn or Jean; for the 
defenders are actors in that exception, and therefore muſt prove their 
allegeance. Alſo the purſuer referred to the letters as evidence of the 
deaths, and time thereof. . | 

The Lords found that the purſuer muſt prove the death of James 

and Alexander Burns, or that they were habite and repute dead. 
,, uw * that the letters produced were not ſufficient evidence 
thereof.“ 


* The Lords waved determining on whom the proof of the time 
of 5 deaths would lie, till after the proof of the deaths ſhould be re- 
ported. i . . 


4 : y 


Alt. Lockbart. © "Clerk, Gibſon. 


Ne LVII. 


of money from them, in right of her ſaid brothers, ſhe muſt prove that 


deaths, for ſuch decreets paſs of courſe without any proof; and as 


\- 2dly, The purſuer muſt alſo prove the time of their deaths; for, if 
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No LV. ve oaks, fore fat n fy i Jnnary 1753. 
WILLIAM HALL _ Hincall, Els e 


e AGAINST, Sole = 
ARCHTRALD MACAULAY and PATRICK . 
| Merchants in E „ e 


ORD ne e one of the ordinary Lords of Seflion; died! in 
L 1730, and the mournings for his widow, children in familia, and 


ſervants, were furniſhed by Archibald Macaulay and Patrick Lind/ay, who, 


after the lapſe of fix months from Lord K:mmergham's death, confirmed 
themſelves executors ad omiſſa, before the Commiſſaries of Eatnburgh, 
within whoſe juriſdiction the defunct reſided during the fitting of the 


Court of Seſſion, and within whoſe juriſdiction he died; and gave up, 


in the inventory, the defunct's ure, omitted out of a former confir- 


mation. 


Soon after, Mr William Hall of Whitehall, being creditor to the * 


funct, alſo confirmed bimſelf executor ad omiſſa, and gave up the ſaid | 


library i in mventory, but expede his confirmation before the Commiſſa- 
ry of Lander, within whoſe juriſdiction the defunct's eſtate and family 
ſeat were ſituated, and here the goods confirmed lay. The books 
were, by conſent of parties, ſold, and a competition before the Court 
of Seſſion enſued, which depended on two points; ½, Which of the 
confirmations was preferable. 2dly, Whether the mournings furniſhed 


to the defunct's family were part of the a and, on that 


account, a privileged debt on his eſtate. 
The Lords, 17th July 1733, Found the confirmation at Lauder pre- 


ferable to that at Ea mburgh ; and remitted to the Ordinary to hear par- 


— 


6 


« ties Procurators, how far mournings furniſhed to the children and ſer- 


*« yants, in competition with creditors, are privileged and preferable 
« debts.” 

After this, of conſent, Mr Yall uplifted the price of the books, and 
granted an obligation to the merchants, to pay whatever ſums of money 
ſhould be determined to be paid them out of the price, in the event of 
diſcuſſing their preferences; and alfo, gave to Mr Macanlay L. 70 Sterling, 
and to Mr Lindſay, L. 35 Sterling, being the amount of their accounts, 
but took their bills for theſe ſums. 

After Mr HalPs death, William Hall, his executor, brought a procels 
againſt Meſſrs Macaulay and Lindſay for payment of the faid bills; which 
was remitted to, and conjoined with the competition above mentioned. 


It was pleaded for the defenders: That as, by the laws of all nations, 


funeral-expences are a privileged and preferable debt on the defunct's e- 
ſtate, ſo whatever, by the cuſtom of the country, is decent and ordi- 


nary to be laid out on a funeral of perſons of the defunctis rank, is con- 
ſidered as part of theſe expences, aud entitled to that privilege, though 
the defunct died inſolvent : and therefore, as, by the cuſtom of this 
country, there ought in decency to be mourners at the funeral of one 
of Lord Kimmergham's rank and ſtation, and that his widow, children, 
and domeſtics, who were to bear a part at the funeral, either within 
or; without doors, ought in decency. to be in mourning: and as a huſ. 
band is liable for his widow's mournings, a father for the clothes of 


whatever dad furniſhed to * children in familia, nd a maſter Pays 5 


% 


its * 
* ot _ into which he puts his ſervants, all theſe mournings muſt, 

the defunct's eſtate. A i A 8 ö 8 25 5 
Anſwered for the purſueg That, though mournings furniſhed to the 

widow and children be a de 1 rec! | 
iy ranked in the third place, that is, after the privileged debts, and 
| thoſe owing to other creditors ; the law gives the widow and children 
no preference, even for their aliment to the firſt term, and ſtill leſs will 
it indulge a preference for ſuch clothes and apparel as the defunct's 


rank would have made proper for them, if he had left effects for that 


purpoſe: formalities of this kind cannot come in competition with the 
| juſtice which is due to creditors : the funeral-expences are indeed pri- 
vileged; but theſe go no further than is neceſſary for performance of 
the funerals, ne m/epulta cadavera jacerent, and cannot be extended to fur- 
niſh, thoſe who are connected with the defunct with every thing that 
may be requiſite for their appearing ſuitably to his rank in the world 
after his deceaſe; and, in eſtimating funeral-expences, regard muſt be 
bad to the defunct's eſtate, as well as to his rank and ſtation, /. 14. 8 6. 
12 | ff de relig. et fumpt. funerum. Beſides, the accounts contain feveral ar- 


ticles of mournings which would not be uſed at the funeral; the widow 


was in the country, and, though ſhe had been in town where her huſ- 
band died, by the cuſtom of this country, would not have attended the 
% i | 
ObJerved from the Bench: That the expence of hanging the room 
where the corps lie, with black, is certainly part of the funeral-expences, 
and multo magis the mournings for the children and ſervants, who are to 


bear a part at the funeral; but mournings to the relict, or ſuch children 
—_ who are not prefent at the funeral, make no part of theſe expences. 


„The Lords ſuſtained the defence, reſerving to the purſuer to be 

heard upon what of the articles in the accounts were not uſed at 
: or before the interment.” - "= ths 
i . ; Act. Ja. Ferguſon Alt. K. Craigie. | Clerk, Pringle. 


* BE 
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N * LVII. | 23d January 1753. 


Mr DAVID GREGORY, Profeſſor of Mathematics in the 
W Univerſity of St Andrew's, 


| AGAINST 
WALTER WEMYSS of Lathocker, 


S Mr Gregory, attended by one Baird, was beating about for game 
1 on the lands of Leuchars, Mr Wemyſs, a neighbouring heritor, 
came up and ſeized the fowling- piece which Baird carried. Gregory in- 
liſted, efore the Sheriffdepute for the county of Fife, that the fowl- 


ing piece, as being his property, ſhould be reſtored to him. The She- 
riff found, That it was unwarrantable in Wemyſs to ſeize the gun likelled 5 


2 therefore found him liable in reſtitution of it, in as good cafe as when he tool 
Wemyſe advocated the cauſe, and Rlacded, That Baird was a common 
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expences, have a privilege and preference on 


bt upon the defunct's executry, yet it is on- 
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towler, and Had no! cence to ſnoot from the proprietor of the lands of 
| Leuchare, and therefore that he was within the 13th act, Parl. 1. Queen 
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= Anne, which provides, That no common | fowler ſhall profume to hunt on any | 
| | grounds," without a ſubſcribed warrant from the proprietors of the ſaid ground, 
g | under the penalty L. 20 Scots, beſides forfeiting their dogs, guns, and net; 
| to the apprebenders or diſcoverers. ' That, if whe forfeiture" of the dogs 
guns, and. nets, mentioned in the ſtatute, had been given only to the diſ. 
coverer, or other -prpſecutor who ſhould ſue for them in the courts of 
law, the purpoſe of the Legiſlature to preſerve the game would have 
been:ineffeQual : for that, if common fowlers (who are generally va. 
grants, their perſons little known, and the places of their abode uncer. 
tain) ſhould once eſcape, it would be difficult to bring them to juſtice; 
therefore it is that the Legiſlature, introducing another remedy, at once 
more ſummary and more effectual, has permitted their dogs, guns, and 
nets, to be brevi manu apprehended, and thereby forfeited to the appre. 
-henders : agreeable to which interpretation of the ſtatute, the univer. 
fal practice has been, and no action of damages has ever been brought 
by any common fowler, whoſe dogs, guns, or nets, have been ſo for. 
feited; from all which, Wemy/s ſubſumed, that he had the authority of 
law for what he had done. renting ig TT 
Pleaded for Gregory The words of the ſtatute, - apprebenders or diſco. 
verert, are evidently ſynonymous terms, and relate to a legal proſecy- 
tion: were a ſummary apprehenſion and forfeiture permitted, the cog. 
niſance of the offence would be veſted in the perſon to whom the be. 
nefit ariſing from the penalty would accrue; a regulation ſo contrary 
to the-genius of law in general cannot be introduced, otherwiſe than 
by expreſs ſtatute. _ | { | . 
“The Lords repelled the reaſons of advocation, and remitted the 
mean He 0390 3 d. 
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Act. R. Mackintoſh. Al. R. Dundas. 5 Reporter, Elcbres. 


N LIX. ak 3d February 1753. 


WILLIAM DOUGLAS, Eſq; and THOMAS BETLSC HII 
| his Truſtee, | 


— 


AGAINST 


Mrs ISOBEL DO UGLAS of Airkneſs. a + 


rA Earl of Morton, in 1595, granted a charter of the lands | 
and barony of Kirkne/5, to be holden of himſelf, in favour of 
George Douglas his ſecond ſon, and the heirs-male of his body; whom 
failing, to return to the Earl of Morton and his heirs ; and upon this 
charter, the ſaid George Douglas was infeft, 5 
; In 1607, William, then Earl of Morton, granted another charter of 
the foreſaid barony, to the ſaid George Douglas, then Sir George, and 
therein deſigned the Earl's uncle, and to his heirs and aſſigns whatſo- 
ever; upon which charter Sir George was alſo infeft. eee 
Archibald Douglas, ſon to the ſaid Sir George, never made up any titles 
to the eſtate; but William, Earl of Morton, having acquired right to cer. 
tain appriſings affecting the ſame, in December 1638, a contract was enter- 
ed into betwixt the ſaid Earl, and Robert, Lord Dalkeith, his ſon, on the 
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— which the ſaid William Douglas obliged himſelf to diſpone to 


the Earl, that the Earl ſhould. renounce the appriſings which he had af- 


fecting the eſtate, and ſhould grant a charter of the ſaid lands and ba- 
rony, in favour of the ſaid Milliam Douglas, and the heirs-male of his 
% body; whom failing, to return back again to the ſaid Earl and Lord, 
« their heirs; ſucceſlors; and aſſignees.“ And the contract contains a 
* clauſe, © declaring, that it ſhall be nowiſe leiſome nor lawful to the 
e ſaid William Douglas of Kirkneſs, or his heirs-male foreſaid, to ſell, an- 
.«.nalzie or diſpone the foreſaid lands and barony of Kirbngſt, or any 
« part thereof, to and in favour of any perſon or perſons whatſomever, 
4 directly or indirectly, in hurt, prejudice, or defraud of the ſaid noble 
% Earl and Lord, and their foreſaids; anent their ſucceſſion of the ſame, 
« failing of the heirs-male, lawfully begotten of the ſaid William Dou- 
4 las his own body, as faid is, in manner above written.” And the 
ſaid William Douglas obliged himſelf to accept from the Earl-a precept of 
clare conflat, as heir to his grandfather Sir George, in the ſaid lands, to 
infeft himſelf therein, and to reſign the ſame in the Earl's hands, and 
take a charter from him in terms of the contract, * 

In purſuance of this contract, the Earl, 6th April 1639, granted a 


charter to the ſaid William Douglas, of the ſaid lands, containing the 


clauſe of return, and prohibitory clauſe above recited, upon which Wil- 
liam Douglas was infeft in ſaid year. ERS 2 i lee 

The ſaid William Douglas was ſucceeded by his ſon, alſo named Wil- 
liam, who having died in 1682, was ſucceeded by his ſon, Sir Robert 
C 79 3G 547; 058 Fa: AE 

| — time before that period, Sir William Bruce had acquired right to 

the greateſt part of the Earl of Morton's eſtate; and amongſt others, to 
the ſuperiority of the lands of Kirknee; and, in 1686, Sir Robert Douglas 
obtained from Sir Wham a precept of clare conflat, for infefting him as 
heir to his father in the ſaid lands of Kirkueſ, . 

In 1687, Sir Robert refigned the ſaids lands in the hands of Sir William 
Bruce, in tavour, and for new infeftment to be granted to him, and his 
heirs and afſignees whatſoever ; and Sir William thereupon granted a char- 
ter of reſignation, containing a novodamut, upon which Sir Robert was 
infeft, 19th April 1689, SDSS eee e e 
Sir Robert was ſucceeded by his ſon, General Douglas, and, in 1741, 
the General diſponed the ſaid lands and barony of Kirkne/s, failing heirs 
of his own body, in favour of Mrs Jobe Douglas his eldeſt ſiſter, and the 
heirs of her body; whom failing, to his other ſiſters, and the heirs of 
their bodies ſucceſſive. After his death, the ſaid Mrs Jobel Douglas ob- 
tained a charter of reſignation from Sir Fobn Bruce the ſuperior, in vir- 
tue of the procuratory in her brother's diſpoſition, and was thereupon 
infeft, 22d November 1748. ot ee 1s OATS IG 

William Douglas, grandſon to William Douglas the ſecond, of K. irkneſs, 
and heir-male to him, failing the ſaid Sir Robert Douglas, and the iſſue- 
male of his body, being adviſed that he, as heir-male to the eſtate of 


- 


Kirkneſs, was entitled to quarrel and ſet aſide the ſettlements made in 
favour of the ſaid Mrs Jobel Douglas, as contrary to the original grant of 


the eſtate in 1595, and to the ſaid contract and charter following there- 
upon in 1639: he, for that end, granted a truſt- bond to Thomas Belſches, 
Who thereupon brought an adjudication of the barony of Xirkneſs. The 

x _- | . 


\ 


4 Willem Dovglar, fon to the ſaid Archibald Douglas, on the 
hereby it was agreed, in confideration of the lands of Fofſoqubie 
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It was pleaded for the defender: jfirft, That the * AY return con- 


tained in the original grant in 2595, was allenarly in favour of the Ear] 


of Mojjon and his heirs, and eſtabliſhed no right or claim to the heirs- 


male of Sir George Donglas ; but, as „that return was diſcharged by the 


charter 1607, and the lands given abſolutely to Sir George, his heirs and 


aſſignees whatſoever, there is now no place to plead on the original grant. 
That at 48 ſtill more evident, the return, ſtipulated by the contract 1638, 


gave no right to the heirs-male of William Douglas the only parties con- 


tractors, in the year 1638, were the Earl of Morton and his couſin i. 


iam Douglas of Kirkneſ7, then unmarried ; it was the Earl only who fti- 


pulated the return in favour of his own heirs and aſſignees, and took 
care to guard it by a prohibitory clauſe, that it ſhould not be lawful to 
Wilkam Douglas, or his heirs-male, to diſpone the lands in prejudice of 
the Earl and his foreſaids. Here there was no jus gucſium to the heirs- 
male of William Douglas, nor were they made creditors: by the clauſe; 


Milliam Douglas might the next day have diſponed the lands in favour of 


the Earl, and ſo might his heirs at any time have diſponed them to the 
Earl's heirs, or diſponed them in any way they pleaſed, if the return 
was not thereby prejudged; for they were under no limitation in favour 


of the ſucceeding ee but only in favour of the Earl, his heirs 


and aſſignees. 
24ly, The clauſe of return oottaiand.; in the bond 16 38, and charter 


which followed upon it in 1639, was provided to the Earl of Morton, his 
heirs, ſucceſſors and afſignees, the ſuperiors of the lands; and therefore it 
can be conſidered in no other view, than as a ſtipulation of that return 
which, by the ancient feudal law, was underſtood to take place in fa- 
vour of the Over-lord, upon the failure of the vaſſal's heirs called by the 
inveſtiture: and if ſo, the family of Morton was diveſted of any claim 
they could have upon this clauſe, at the ſame time that they were di- 
veſted of the ſuperiority of the eſtate ; and this right of return went a- 
longſt with the ſuperiority to Sir Mi iam Bruce and his heirs, who gave 


it up, and diſcharged it, by granting the charter 1687 to Sir ever? Dou- 


glas, his heirs and affignees whatſoever. 

zaly, As the lands have been poſſeſſed far bean the years of pre- 
ſcription, viz. ſince 1687, upon titles deſcendible to heirs whatſoever, 
all claim which could be competent, either to the heir-male of the fa- 
mily of Kirkne/ſs, or to the Earl of Morton upon the contract 1638, is 
hang excluded, and Sir Robert Douglas, and his heirs, thereby acqui- 
red right to an abſolute and unlimited fee, in terms of the 12th act of 
Parliament 1617, which declares, That infeftments followed by unin- 
terrupted poſſeſſion for forty years, ſhall not be liable to challenge, at 
the inſtance of any perſon whatſoever, upon any ground, reaſon or ar- 
gument competent in the law. _ 

It was a d for the purſuer to the firſt defence: That where a fa- 
ther gives a land- eſtate to a younger ſon, limited to the heirs- male of his 
body, and, upon the failure of ſuch heirs, to return to himſelf and his 


| right heirs; 5 in ſuch a caſe, it is underſtood, that the eſtate in effect remains 
with the family, as an appenage, for the ſecond ſon, and the heirs-male 


of * body; and as the grant is ſo limited by the donor, it can be . 


noſed 1 adjudication upon her 
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no other uſe; but muſt go to the heirs-male' of the body of the 
| . 5 any ſuch exiſt; and, upon their failure, muſt return 
again to the family. Such was the grant of this eſtate by the charter 
8 „ And though in 1607, Sir George Douglas obtained a charter with _ 
a ferent deſtination ; yet it is apparent, that this laſt ſettlement was 
diſapproved of by all parties intereſted therein; and the grant of the 
barony of  Kirkneſt was, by the contract 1638, and charter thereupon, 
reſtored to its original tenor, and to the original intent of the grant. 
As the right competent to the granter and his heirs, cannot gratuitouſly 
de defeated; ſo neither can the right competent to the heirs-male of the 
younger ſon ; it was for their ſakes, and for ſupporting them as a ſepa- 
rate family, that the lands were originally granted. ; This was the pri- 
mary intention of the common parent, and which he 1s preſumed to have 
= hd principally in his eye, and to wiſh that it might continue for ever, 

and the return is a ſecondary and unwiſhed-for event; and therefore, 
if the law has ſecured the right of ſucceſſion in this laſt and undeſired 
event, becauſe of the intention of the granter, it muſt a fortiori ſecure 

the ſucceſſion to the heirs-male of the Hoke ſon's body. It is moſt 
abſurd to ſuppoſe, that remote ſubſtitutes, the perſonæ minus dilectæ ſhould 
have a ſtronger and greater intereſt in an eſtate, than thoſe who are 
| canfeſſedly the prædtlectæ perſonæ, and who have the prior and preferable 
right, by the conſent of all parties. Beſides, if the eſtate were not 
kept in the channel of heirs-male, how ſhould the granter's heirs know 
= when theſe failed, and when their own right commenced? 

To the fecond defence, anſwered: That, by the law of Scotland, the ſu- 
perior did not ſucceed to the feu upon failure of the vaſſal and his heirs, 
but the King did, and ſtill does ſucceed as ultimus heres, Stair, Inſt. lib. 3. 
fit. 3. in fine; and the clauſe of return to the Earl of Morton, and his 

beirs, has no connection with the ſuperiority ; it is but a right of ſub- 

= itution, which would have had the ſame effect ſuppoſing the Earl of 

Morton had diſponed the lands of Kirkneſs to his ſon, not to be holden 

of the Earl, but of the Earl's ſuperior; Meonſequently the Earl of 

Morton's being diveſted of the ſuperiority of theſe lands, does not affect 

the ſucceſſion of the vaſſal, neither in ſo far as conceived in favour of 

= the heirs-male of the vaſſal's body, or, upon their failure, in favour of 
che Earl of Morton and his heirs ; for that right did not belong to the 
= Earl as ſuperior, but as donor of the lands for a particular purpoſe. 

Sir William Bruce could well acquire from the Earl of Morton the right 
of the ſuperiority of Kirkneſs, which was veſted in him, but could not 
acquire a diſtant hope of ſucceſſion, which had not opened to the Earl, 
and poſlibly never may; and therefore Sir William Bruce had no power 
do diſcharge the return, or alter the courſe of ſucceſſion. But had the 
aaſſal's heir-male failed when General Douglas died, the Earl of Morton 
would have been entitled to have ſerved heir of proviſion to the Gene- 
ral, and to have obtained an infeftment from the General's ſuperior. 

Io the /hird defence, anſwered: There were not here termini habiles 
for preſcription, it is implied in the notion of a poſitive preſcription, 

chat one who is non dominus acquires the property by poſſeſſion, upon a 

proper title, but it is not intelligible how. Sir Robert, or his ſon, could 

aquire a right of property in this eſtate by the poſitive preſcription, 
when they had the right of property antecedently veſted in them; and 
as the eſtate has been uniformly poſſeſſed ſince the date of the contract 

by heirs- male deſcended of the body of Sir William Douglas till the 1747, 

* cannot be maintained that the right of the heirs-male is cut off by the 

5 . negative 
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charter- cheſt of the preferable branch, or to know upon What title they 


infeftment; Sir Robert, and the heirs-male of his body had a preferable 


nation in his ſuperior's hand, in the ſame terms with the former; and 
this could only have been ſet aſide by a ſecond action, and ſo on with. 


| Douglas ; for the prohibitive e auſe, by which the return is guarded, is 


_  riage are preferred to her, and as it were in conditione pofiti before her 
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negative preſcription. Sir Robert and his ſon could not, in their charac. 
ter of heirs of line, preſcribe againſt themſelves in their character of 
heirs-male; no preſcription could commence till the lines divided, which 
only happened in 1747, and, till that period, the remoter branch of 
heirs-male were non valentes agere, and therefore no preſcription could 
run againſt them. The remoter branch had not acceſs to look into the 


poſſeſſed the eſtate; and though they had known of the charter of re. 
ſignation 1687, and infeftment following upon it, yet it was neither 
competent nor neceſſary for them to have brought a reduction of the 


title to the eſtate; and the remoter branch, the purſuer's grandfather, 
could have had no benefit by ſuch an action; for, ſuppoſe he had fo far 
prevailed as to obtain a decreet, finding that the infeftment was irregy. 
lar, and that the ſame ought to have been granted to Sir Robert, and the 
heirs-male deſcended of the body of his grandfather Sir William Dougla, 
yet this would not have hindered Sir Robert to have made a new reſfig- 


out end; our law does not authoriſe, much leſs require ſuch actions to 
be carried on, where the purſuer has no eſtabliſhed intereſt, and where 
the effect of the action mult be ſo ineffectudll. ; 

It was replied for the defender in ſupport of the firſt defence: That it 
is in vain for the purſuer to.argue upon the clauſe of return. contained 
in the original grant, for that clauſe was diſcharged by the charter 1607; 
ſo that, at the time of the contract 1638, the eſtate of Kirkneſs was no 
appenage, nor burdened with a clauſe of return, but was the abſolute 
and unlimited property of William Douglas ; and therefore the return ſti- 
pulated by the contract can have no ſtronger effect, than if ſuch a con- 
tract had been entered into with a ſtranger who never had right to the 
lands. And it is evident, that the parties to the contract 1638 had no 
intention to create a limitation in favour of the heirs-male of Millian 


allenarly in favour of the Earl and his heirs, © That it ſhall not be law- 
« ful to William Douglas, or his heirs-male, to ſell, Cc. in prejudice of 
„ the Noble Earl and his foreſaids.“ And though the heirs-male 
of William Douglas be called before the Earl of Morton and his heirs, 
and that the fubttitution in favour of the Earl could not be gra- 
tuitouſly defeated, yet it will not from thence follow, that any right 
was created to the heirs-male ; for inſtances of this kind often occur, 
particularly in marriage-ſ{ettlements, where land-eſtates are provided to 
the heir-male of the marriage, whom failing to the heir-male of an af. 
ter marriage, whom failing to the heir-female of the marriage then 
contracted ; the heir-female in ſuch a caſe has a right which cannot be 
diſappointed by the father, but though the heirs-male of a ſecond mar- 


right can take place; yet it is undoubted, that the father is under no 
limitation in favour of ſuch heir-male, but on failure of his male-iſſue 
of the firſt marriage, may give his eſtate to any of the ſons of the {c- 
cond marriage he has amind. _ TE IV THe 

_ Replied in ſupport of the ſecond defence: That the right which tht 
Earl of Morton and his heirs had by the clauſe of return, was altogethe! 
different from an accidental hope of ſucceſſion, which depends entirely = 


/ 


LT - 
the will of the proprietor ; for the Earl was creditor by the clauſe, and 
was entitled to name his own heirs and aſſignees, who were to be bene- 
fited by it. And whatever may be the preſent conſtitution of our law, 
it is certain, that the return was no other than what anciently was un- 
derſtood to be implied in the ſuperior's right, Feudorum, lib. I. tit. 14. $2. 


and is obſerved to be ſo by Craig, lib. 2. dieg. 17. F 11. It is ſufficient 


for the defender to ſhow, that as ſuch was the ancient feudal law, ſo it 
was ſtill conſidered as our law at the date of the contract, and for long 
after it, by ſome of our ableſt lawyers, Dirleton, tit. Limitation of fees; and 
therefore the return provided by the contract 1638, muſt be underſtood 
to be connected with the ſuperiority, and tranſmitted fimul et ſemel with 


- 


t to the purchaſer. wb hg ; A 
Replied in ſupport of the third defence : That nothing can be a more 
roper effect of preſcription than to cut off burdens or limitations, under 
which third parties might have claimed againſt the poſſeſſor, or his 
heirs-general; and to render the titles of his poſſeſſion for ever free and 
ſecure from all challenge on ſuch pretence in any time coming; in ſuch 
a caſe, the heir- male is not excluding his own right by preſcription, for 
he had no right by theſe preſcribed titles, but what he has more amply, 
by thoſe on which he founds his poſſeſſion; and he is not here pre- 
cſccribing againſt himſelf, but againſt the perſons intereſted in the limi- 
=Y tations. | | | 
= Neither can it be pretended, that the remoter heirs-male were non va- 
_ tc; agere, ſo long as the prior line of heirs- male ſubſiſted; for, if the 
= ſubſtitution to heirs-male be underſtood to make them creditors, (which 
= muſt be. ſuppoſed in this argument) then it was certainly competent to 
= any heir-male to challenge an alteration of the inveſtitures to his preju- 
dice as ſoon as it was made, and to require it to be reſtored to the an- 
cient channel. The remoteſt ſubſtitute may even declare an irritancy 
againſt the preſent poſſeſſor, and much more may he inſiſt that the poſ- 


c 


dhe obligation he was under. How ſoon the alteration was made, there 
pas adio nata to every heir who was creditor under the former ſettle- 
ments, to correct the innovation made by the preſent heir; and the re- 

W moter heir might have raiſed a proceſs, and uſed inhibition, or any 
other diligence, to ſecure his right. But if the preſent heir continue to 
poſſeſs the eſtate upon unlimited titles, without challenge, for 40 years, 
the fee becomes abſolute and unlimited. If this were not the effect of 
preſcription, there would be no dealing in ſafety with any proprietors 


centuries backwards; for {till it is poſſible, that, in ſome of their more 
ancient titles, there might appear burdens conceived in favour of third 
parties, which had never been expreſsly diſcharged, or of which the 
diſcharges could not be recovered. But, as the defender's argument is 
founded on the expreſs words and meaning of the ſtatute, ſo it has 
been ſupported by the Lords deciſions as often as the caſe has occurred, 
particularly in the caſe of Innes of Auchlunkart, obſerved by Lord Foun- 
* tainhall, 31ſt December 1695; and in the caſe of Macdougal of Mackerſton, 
decided 12th July 1739, in both of which it was found, that an eſtate, 
poſſeſſed during the years of preſcription, upon abſolute and unlimited 
utles, deviſed in favour of heirs whatſoever, became thereby an unli- 
mited fee deſcendible to ſuch heirs, and free of the limitations former- 
ly conceived in fayour of heirs-male, although thoſe who poſſeſſed the 
| | * eſtate, 


= for rectify any breach he has made in the inveſtitures, contrary to 


of lands, had they poſſeſſed upon the moſt unexceptionable titles for 
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n during that an were the heirs-male, As well as the heirs of 
line. 
ee The Lords repelled the reaſons of reduction, . aſilzicd _ 
e the procels of adjudication.” 


M. B. In the above caſe, moſt of the Lords who * were for i ſy. 
ſtaining the firſt defence; they gave no opinion on the ſecond, and 
were unanimouſly for ſuſtaiping the third ; and therefore a queſtion Was 
not put on each defence, but the interlocutor worded in the general 
terms above mentioned. B, 


Act. Advocatus, Ro. C raigre, . Grant, & ali, | | 5 
Alt. Fergefon, 42 * ruce, & alli. Reporter, Woodball. Clerk, Git/on, 


N* LX. | 6th February 1753. 
Duke of Tannen and his n 


AGAINST 


WILLIAM CHATT O, Feuer in Kelſo. 


HE . who holds certain lands 3 in feu of the Duke of Nor- 
 burgh, having been extrajudicially warned to pay up ſome arrears 
-of feu-duties owing by him for theſe lands, pretended that his Grace 
was debtor to him in a larger ſum than that of the feu-duties demand- 
ed; for that the late Duke of Roxburgh, by a writing under his hand, be. 
came bound, for himſelf and his heirs, to grant a feu-charter, gratis, to 
Thomas Chatto, (father of the defender) and to other feuers therein de- 
ſcribed ; as alſo, to infeft and ſeiſe them in their reſpective feu- lands, 
at his own expence. The defender offered evidence to ſhow, that the 
expence of this infeftment exceeded the ſum demanded of him in name 
of feu-duties ; and though he refuſed to produce the principal obligation 
above mentioned, yet he delivered, what he called a copy of it, to the 
Gentleman who manages his Grace” s affairs. A proceſs was neverthe- 
leſs brought, at the inſtance of his Grace, before his Baron-ballie, 
when a procurator appearing with a mandate from the defender, plead- 
ed the ſame defence. The Baron-bailie ordained the defender to pro- 
duce the principal obligation, and, on his refuſal, decerned for payment 
of the feu-duties. 

The Duke of Roxburgh, with concourſe of his Majeſty' s Advocate, 
raiſed a reduction and Afar of the above writing; in which pro- 
ceſs, certification was obtained againſt the defender, and the writing re- 
duced and improved; but, as this ſentence could not affect the reſpec 
tive intereſts of the other feuers, in whoſe favour the obligation Was 
ſaid to have been conceived, and as ſuſpicions of guilt in the premiſe 
appeared againſt the defender, his Grace infiſted farther, that that priu- 

al writing was falſe and forged ; and that the defender was guilty 

«or art and part, of forging, or of uſing it, knowing it to be forged 

The defender ye efted to the competency of this purſuit, and pleaded 

That the law has eviſed ſufficient ſecurity againſt falſe and forged wrt 


tings, by the civil action of reduction and improbation ; if the wricing 
| Ca 


7 | . , A 
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Called for in ſuch action be produced, the purſuer may proceed to have 
them improved, and if the caſe ſo require, may have the uſers of them 
puniſhed as forgers ; if the writings are not produced, certification is 
granted againſt them, they are held to be forged, and they are reduced 
and improved accordingly; but farther than this, the law has not pro- 
ceeded: That, as in this caſe, the writing ſaid to be falſe and forged is 
not produced, no corpus delicti appears, and conſequently it is not com- 

tent to proceed to a trial of forgery; ſuch trial would be as incon- 
gruous as it would be to proceed to a trial of murder, when it did not 
appear that any perſon had been murdered; nor is there any precedent 

| of a trial of forgery, where the writing ſaid to have been forged, was 

not produced. : 8 1 

5. 0p" for the purſuer: It is the crime libelled, and not the thing on 
= which the crime is committed, which, in criminal proſecutions, conſti- 
tutes the corpus delicti; thus, in trials of murder, the commiſſion of the 
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murder muſt be libelled, but the production of the perſon murdered is 4 
not required; fo alſo, in this caſe, as the forgery of a certain writing 1 
zs libelled, the production of the writing itſelf is not neceſlary ; indeed, 1 

vere it otherwiſe, the law would be daily eluded ; and offenders, eſpe- a 
784 


—— 


cially forgers, ſcreened from puniſhment ; for that, according to the 14.4 
ofition laid down for the defender, a forger might, at any time, by * 
— deſtroying the forged writing, prevent all poſſibility of proſecution. = 
There are alſo two precedents in point for the purſuer ; one in the caſe 4 
of Captain Barclay, mentioned by Mackenzie, Criminal Law, title, Falſe- 1 | j 
| hood, F 5. and more fully related by Stair, in his Deciſions, 6th July 9 
1669, Barclay againſt Barclay; and 2oth January 1670, Lady Towie {1 
againſt Captain Barclay; and the other inthe caſe of Gi/chrift and Breadie 
determined about thirty years ago. | i 
The Lords repelled the objection.” | p. 1 


Y : Ad. K. Dundas „R. Crnigie, Binniag, E Advocatus. Alt. A. Pringle & Lockhart. Clerk, Pringle. 
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N* LXI. 7th February 1753. 
Sir MICHAEL STEWART | 


+. JH 

1 

- v > 4. 2 1 
AGAINST i 
8 p * 5 . 
139 

b 

1 


The Earl of DUN DONA LD. 
74 & the year 1698, Mr William Cochrane of Kilmaronack granted a bond to 
* Mr TFohn Stewart, the purſuer's father, in the following words, 


vis. I Mr William Cochrane of Kilmaronach, for ane certain ſum of money, 
payed and delivered to me by Mr ohn Stewart younger of Blackball, 
5 I by thir preſents, bind and oblige me, Cc. to content, pay, and deliver 
„ to the faid Mr Fohn Slewart and his heirs, Fc. the fum of a hundred 

| 3 guineas in gold, and that immediately, and fo ſoon as I, or the heirs 
2 deſcending of my body, ſhall ſucceed to the dignities and eſtate of the 

_ earldom of Dandonald. This bond was written by Laurence Crawfurd 

of Fordanbill, and witneſſed by Sir James Smollet of Bonbill, and Fohn Brif- 
bane, junior of Biſhopton. At that time, the eſtate of Dundonald ftood ſettled 
upon Job Lord Cochran, and his heirs-male ; whom failing, to his bro- 

9 | ther 
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ther Mr William Cochran, the granter of the bond, and uh had then 
I.. d ð Har Irene 
The purſuer, in right of his father, brought his action upon this bond, 
alleging, that the condition of it had been purified in the 1725, when 
the ſucceſſion to the eſtate and dignities of Dundonald opened to the de. 
fender's father, who was the ſon of Kilmaronoth. e 
The defender offered ſundry ſpecial defences ; but when the caſe waz 
reported to the Lords, it occurred to them, that the firſt queſtion was, 
whether action could lie upon ſuch a bond? Sr 60h 
Upon that point, p/zaded for the defender, That this was pactum de hæ. 
reditate viventis, and contra bonos mores ; and as a precedent in point, was 
mentioned the caſe of Dr Abercrombie againſt the Earl of Peterborough, 1 3th 
July 1745, where the Lords reſtricted the purſuer's demand to the ſum 
advanced, with intereſt from the time of the advancernent. The like judg. 
ment was given in two ſimilar cafes in England, vis. Berny verſus Pit 
Vernon vol. II. fol. 14.) and Wiſeman verſus Beeche, (Vernon vol. II. fol, 
121. . | N 
2 for the purſuer: That the bond in queſtion is properly a con- 
tract do ut des, and is of a ſimilar nature with bills of bottomry and inſu- 
rances, which are favourites of the law. That, 1m, The bargain had 
all the appearances of being a fair one; for, although the ſum paid can- 
not now be proved, yet, at the date of the bond, XK:lmaronock's chance of 
ſucceſſion was ſo diſtant and uncertain, that a very ſmall ſum advanced 
was equal to 100 guineas to be returned on that event: Beſides, Kilna- 
ronock was no extravagant young heir, ſeeking to borrow money at any 
rate. Both he and Mr Stewart were equally above all ſuſpicion of impo- 
ſing, or of being impoſed upon: And the witneſſes were gentlemen, who 
, would not have ſet their names to any thing uſurious or unfair. The 
caſe of Dr Abercrombie was entirely different; for there advantage was 
taken of Lord Mordant's circumſtances, to extort from him a bond, by 
which four times the ſum received was to be paid back, if he, a young 
man, ſhould outlive his grandfather, a man of 80 years of age. This was 
plainly an uſurious and deceitful loan, and ſuch as would have fallen 
under the /enatuſcopſultum Macedonianum. F 
In the next place, the condition of the bargain was no way unlawful, 
or contra bonos mores. The maxims and reaſons of the civil law concern- 
ing pacta de hereditate viventis, are by modern laws exploded. The M. 
joratus in Spain, Les inſittutions contraftuelles in France, entails in England, 
and tailzies in Scotland, are no other than pafa de hereditate viventis. 
Purchaſes of liferents, annuities upon lives, are daily bargains. ' In fuch 
annuities one may inſert the name of a father, nay of the King himlſelt. 
Yet, in none of all theſe caſes doth the law ſuppoſe a votum defiderande 
et captandæ mortis alienæ. The law is above ſuch ſuſpicions. Lord Starr, 
J. 3. tit. 8. F 28. ſays, © All pactions and contracts, in relation to the he- 
« ritage of perſons living, are valid and ordinary in contracts of marri 
age, Sc.“ See the caſe of Alenbead againſt Bothwell, 6th Fuly 1630 
ſee alſo the dictionary, vol. II. p. 23. and Dirleton, n. 327. 
Triplied for the defender: That as to the fairneſs of the bargain it does 
not enter the caſe, ſeeing the ſum advanced does not appear; and tho it 
did, no injuſtice is done if the purſuer get repetition to that extent. | 
was not upon that footing, or upon the circumſtances of the parties that 


the judgment was founded in Abercrombie s caſe, but entirely upon " 
e | natur 
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natural turpitude of ſuch bargains, and upon the danger of admitting 


” 


| them in any ſhape. | Inſurances, bills of bottomry, annuities on lives, 
chaſes of liferent, tailzies, and other ſettlements are introduced in 
favour of commerce, or for the oonvenience of mankind by regulating 
ſucceſñons. But no argument of convenience or expediency can be 


brought to ſupport wagers of this kind, which generally import a turpe 
votum upon one fide, a deſire to take an undue advantage upon the other, 
and at beſt; folly and raſhneſs upon both. _ 125 1 
„ The Lords found the bond in queſtion void and null; reſerving to 
. the conſideration of the Court, whether the purſuer ſhould have 
4 repaid to him the money paid for the ſame, upon proving the 
„ extent thereof.“ 100 | W pt-0 

Fe H. Home, | W. Stewart. Alt. Ferguſon. Reporter, Lord Elchies. Clerk Kiri patricł. 
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N- LXII. gZth February 1753. 


FOUN BARBOUR and WILLIAM BLACKWOOD, 
AGAINST 


AGNES HAIR. 


I JJ TMPHR Y BARBOUR, by his teſtament, left ſome part of his 
D moveable eſtate to his relations, and the reſt to his wife, the defender. 
After his death, ſhe had an univerſal intromiſſion with his writings ; 
and, having been called before the Sheriff, at the inſtance of her huſ- 
band's executors, in an action of exhibition and delivery of them, ſhe 
acknowledged, upon oath, that ſhe had lodged them all, at the deſire of 
the executors, in the hands of a third party, excepting two bills, which 
her huſband, ſome days before his death, (he being then ill, but not 
bed-rid), took out from among his other writings, indorſed blank, and 
delivered to her, deſiring her to keep them for her own uſe. The She- 
riff found that the bills belonged to the widow; the executors advocated 
the cauſe, and the defender having offered to prove the donation by 
witneſſes, a proof before anſwer was granted. | 
At adviſing of the proof, it was pleaded in point of relevancy for the 
purſuer: That a legacy is not properly granted by a blank indorſation of 
a bill, and although it were, could not be proved by witneſſes ; for that, 
= 1, It happens frequently, that perſons in trade have bills indorſed 
blank, lying by them at the time of their death; now the conſequences 
would be dangerous, were their widows, who may eaſily get poſſeſſion of 
(uch bills, permitted alſo to acquire the property of them, merely upon 
_ proving, by the teſtimony of two witneſſes, a delivery and donation from 
che deceaſed. 24, A legacy, as has been found, may not be conſtituted 
by bill; and this deciſion applies with no leſs force to an indorſation of 
a bill, which is a new draught upon the accepter, in favour. of the in- 
Jorſee; and as bills, and the method of tranſmitting them by indorſa- 
W £00, were introduced for the conveniency of commerce, therefore, when 
they are uſed, either as to their conſtitution or indorſation, for purpoſes 
not commercial, they cannot be probative. _ 3, A bill muſt neceſlarily 
ppecity-the name of the perſon in whoſe favour it is drawn, which a 
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blank indorſation does not; there is therefore more danger in permR. 
ting a legacy to be conſtituted by the blank indorſation of a bill, than 
by a bill itſelf; the intention of the party being evident in the firſt caſe, 
but not in the latter. To ſupply by witneſſes this defect in the conyey. 
ance, or to prove by their teſtimony that words expreſſive of a le 
were uttered by the deceaſed, would be contrary to the rules of our law, 
at leaſt when the legacy exceeds L. 100 Scots, as it does in the preſent caſe, 

The defender anſwered, That none of theſe arguments could have any 

influence in the determination of the preſent queſtion; for that the two 

bills were indorſed blank, and delivered to her, not as a legacy, but as 

a donatio inter virum  uxorem. Had her huſband meant chem as a lega. 
cy, he would have provided them to her in his will, which he had juſt 

then executed. Neither can it be ſaid that a legacy was here intended, 

becauſe the donation was made on deathbed, and might alſo have been 
revoked. | A donation made on deathbed, is not neceſſarily a donation 
mortis cauſa; for if it be abſolute, it will be deemed to be inter vive, 
according to the rule in the civil law, L. 41. D. de mort. cauſ. donat. Eun 
qui abſolute donat, non tam mortis cauſa, quam morientem donare. The huſ- 
band, it is true, had in this caſe a power of revocation; but that pro- 
ceeded not from the nature of the thing, as in a donation mortis cauſa, Wl 
but from the condition of the parties, the donation being inter virum is Mil 
uxorem. bs. = 

From the evidence of the witneſſes produced, it appeared, that Hun- 
phry Barbour meant to veſt the property of the bills in his wife: aud 
this circumſtance had perhaps ſome weight with the Court. 1 
_ © * The Lords found the bills in queſtion were properly conveyed to 

the defender; and therefore ſuſtained the defence againſt the 
(C delivery.“ 3 | 1 5 i) SS 


Ad. Miller. Alt. Sir David Dalrymple. | Clerk, Juſtice 
i "2 | , 8 | 
N' LXIII. 3 9th February 1753. 


F 4 MES HAY, Clerk to the Signet, 
AGAINST 


His Majeſty's ADV © CATE. 


& Adam Hay, in 1726, executed an entail of his lands of Aid 
VI and others, in favour of Adam Hay, his grandſon, by his eldeſt fon, 
Andrew Hay, then deceaſed, and the heirs-male-of the ſaid Adam's body ; 
whom. failing, to James Hoy, the tailzier's ſecond ſon, and the heirs 
male of his body, under moſt of the uſual prohibitory clanſes, and a 
clauſe irritating the debts. But the tailzie neither contains any clauſe 
irritating the contravener's right, nor a prohibition from ſelling. 
Further, the tailzie was not recorded as directed by the act 1685; 
but a charter was expede upon it, on which no infeftment followed. 
. _ Adam Hay, upon the death of his grandfather, in 1727, attained poſ- 
ſeſſion of the tailzied lands; and, having joined in the rebellion, in 
1745, he was attainted of high-treaſon, and the lands were ſurveyed, b) 


order of the Barons of Exchequer, in terms of the ſtatute of the 206 
of the King. n | 


Jane 


2 Is WES 
— * — Ano —ů — w * 
* — . K E 
” "= - . 
— — * A228. 


— — = 
FF Sn IRON IT. 


1 98 1 
7 „che tailzier's ſecond ſon, entered a claim to the Court of 


Seffion, as directed by the ſaid ſtatute, praying the Court to find, . That 
only an eſtate for life of the faid Adam Hay was forfeited to his Ma- 
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* jeſty by t e ſaid attainder ; -and that, upon the death of the ſaid Adam 
« Fey, the lands of Aſſeid, and others, will belong to the claimant. 


His Majeſty's Advocate objected to the claim, ,, That the tailzie 
was not recorded in terms of the act 1685, and therefore have no 
efſect againſt the Crown, or againſt any third parties. ; 

2dly, That there is neither any proviſion in the entail for irritating 
the contravener's right in caſe of tranſgreſſing the prohibitions; nor 
any clauſe prohibiting to alien. 8 „ oy 

It was pleaded for the claimant, That this claim muſt be determined by 
the rules of the Engliſb, and not of the Scots law; for, by act 7mo Anne, 
cap. 21. the treaſon-Jaws of Scotland were repealed, and the treaſon-laws 


of England ſubſtituted in their place: and, from the late judgment of | | 
the Houſe of Lords, in-the caſe of Gordon of Park, it appears, that with = 
reſpec to forfeiture, entails in Scotland are to be conſidered as eſtates — 
tail in England, to the conſtituting of which recording is not neceſlary; 1:89 
and as, by the law of England, the tenant in tail cannot forfeit the 448 
Tight of the remainder-man, becauſe no more 1s in the tenant in tail, P 1 
but an eſtate for himſelf and his iſſue; ſo, from analogy, the heir of en- Fa) { | 
tail in poſſeſſion, cannot forfeit the right of a ſubſtitute, as was decided | = 
in the {aid cafe of Part: and with great juſtice, for the ſubſtitute in an 3/0 
entail has a much ſtronger intereſt in the eftate by the law of Scotland, 44 1 
than a remainder-man has by the law of England; the right of the lat- | 1 
ter may lawfully be defeated by fine and recovery; but the former can- . 
not, and even though the entail be not recorded, and therefore a credi- Wit 4 
tor or purchaſer contracting bona fide with the heir in poſſeſſion would . 
be ſafe; yet there would lie an action at the inſtance of the ſubſtitute 1 
or remoter heir againſt the heir in poſſeſſion, to diſburden the lands of 44 288 


all deeds done contrary to the entail, or to repair the damage thereby 
done to the remoter heir. By the law of Scotland, before the act mo 
Anme, the heir in poſſeſſion could not forfeit to the prejudice even of 
his own iſſue, becauſe he could not alienate from them; and ſeeing our 
entails are now put on a footing with eſtates tail in * in ſo far 
as is prejudicial to the ſubject, they muſt alſo be on the ſame footing in 
ſo far, as beneficial, and therefore muſt be effectual againſt the Crown, 
though not recorded, ; . I 
What has been already pleaded, may alſo ſerve to obviate the other 
== objection to the claim, vis. that the tailzie contains no clauſe irritating 
WF the contravener's right, nor prohibiting to ſel the lands; for, by the 
av of England, no ſuch clauſes are requiſite to the conſtitution of an e- 
ſtate tail, and the tenant in tail has a power of ſelling by fine and recovery. 
But this claim would be good, though it were to be judged by the 
law of Scotland; for as the tailzie remained a perſonal deed, and no in- 
4 feftment ever taken on it, the right was limited by common law, by all 
W the qualities and proviſions contained in the grant, independent of the 
1 ſtatute 1685, and therefore good againſt creditors; as was found by the 
Houſe of Lords, in the caſe of the heir of tailzie, and the creditors of - 
ir Robert Denbolm of Weftſbicls ; and conſequently would be good againſt 
a forfeiture. - | „ 
And though the tailzie contains no clauſe irritating the contravener's 
right, it is by no means a ſettled point, that therefore it would not by 
rooms | | £00 


K 1 


Sod againſt creditors, for "WE zh it has been ſo found by this Court, 
yet the decree was varied by — Houſe of Lords, in whe caſe of the 
creditors of Rickarton, and has not been deoided by this Court. ſince 
that time: and whatever may be found in the caſe of onerous creditors, 
from the favour which is due to them; yet it ought not to be extended 
to forfeitures. La/tly, a power of ſelling. wilt not infer that the eſtate 
; may be carried away, fi heres delinquendo contraxerit. 

It was anſwered for his Majeſty's Advocate, That the pains end pe- 
nalties for high- treaſon muſt be regulated by the law of England; but 
when that law comes to be applied to the 04 of a Scots ns. the na- 
ture of ſuch eftate can only be known from the law of Scotland. And 
therefore, when the queſtion is, Whether or not an eſtate in Scotland be 
ſettled by a proper entail, ſuch as, from analogy, ought to ſave the right 
of the ſubſtitutes, as the right of remainder-men are ſaved? That queſ- 
tion can only be determined by the law of Scotland. By the ſtatute of 
Weſtminſter 2. it was provided, Quod voluntas donatoris, ſecundum formam in 
carta doni ſui, manifefte 7 obſervetur. But, with us, a ſettlement 
though containing ever ſo many ſubſtitutions, is held to be no more 
than a ſimple deſtination alterable at pleaſure, unleſs the ſubſtitutions 
are fenced with prohibitory and irritant clauſes. And therefore, be- 
fore one can plead before this Court, that the right competent to re- 
mainder-men by the-law of England, ought to be extended to him, he 
muſt ſhow that he claims under an entail properly conſtituted accord. 
ing to the law of Scotland ; to the conſtituting of which, it is neceſſary 
that the entail be recorded : and though there would lie an action of 
damages againſt the heir in poſſeſſion, who counteracted the tailzie, yet 
that is no argument againſt the forfeiture; for an heir of proviſion, by 
a contract of marriage, would have ſuch an action againſt his father, 
and yet the eſtate would forfeit by the father's attainder. 

It will not avail the claimant in this caſe, that the entail remained 
perſonal; for Adam Hay, the forfeiting perſon, was apparent heir to his 
'grandfather in the lands, and poſſeſſed in his right of apparency, with- 
out regard to the entail ; and conſequently his debts and deeds muſt 
affect the lands, notwithſtanding the limitations contained in the entail, 
which remained a latent deed, and was never acknowledged by the ap- 
parent heir, as the title of his poſleſſien. 

Such being the caſe, there is no need for inſiſting on the other ob- 
jection to the claim, vis. That the tailzie contains no clauſe irritating 
the contravener's right, nor prohibiting to alienate : only on this head, 

it may be obſerved, that it has always been held as the law of Scotland, 
that a prohibition to contract debt, without a clauſe irritating the con- 
travener's right, is not effectual, becauſe the law does not permit that 
a man ſhould retain the property of lands, and tranſmit them to his 
heir, without their being ſubject to the lawful debts. by him contract. 
ed: and ſo it was judged by this Court 11th March 1707, Heirels of 
Redheugh contra Forſyth 5 and 27th Fuly 1712, Creditors of  Rickarto! 
competing. And where the heir is not laid under a reſtraint from {el- 
ling, it is impoſſible to maintain, that the eſtate cannot forfeit by his 


attainder. | 
„The Lords diſmiſſed the claim.” 1 1 


Ad. Ro. Craigie & F erguſon. Alt. Advocatus, Sol. Haldane. & And. Pringle. Clerk, Gihſe. 
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12 E FARQUBAR, 
5 AGAINST 


1 hp Majeſty's 4DYV Oc ATE. 


FLIZ48 ETH EAR YEAR purchaſed the lands of Pitſeandly, and 


took the conveyance to herſelf in liferent 3 and, in caſe of her pre- 
| -deceaſe; to James Stormonth her huſband, in liferent, for his ſecurity and 


ſecond:ſon; in fe. 5 1 

James Stormonth was attainted of high-treaſon in the month of Janu- 
ary 1746-7, by judges appointed by commiſſion of oyer and terminer, 
and was afterwards pardoned under the condition of tranſportation for 
life. By an act paſſed in the ſeſſion of Parliament, then ſitting, it was 
enacted, That if any perſon to whom his Majeſty had, or ſhould there- 
= after grant his moſt gracious pardon, on condition of their being tranſ- 
ported, ſhould return or come into any part of Great Britain or Ireland, 


clergy. 3 $0 
The lands of Pitſcandly having been ſurveyed by the Barons of Ex- 
chequer, and Elizabeth Farquhar having entered a claim to the liferent 
of theſe lands, provided to her by the conveyance above mentioned, the 
queſtion came to be, Whether by the law of England the huſband's 
right, in conſequence of the marriage, to receive the profits of the 
lands liferented by his wife, accrues to the Crown by forfeiture, when 
the huſband is attainted of high treaſon, and thereafter pardoned, as to 
his life, with condition of being tranſported for life, and that tranſ- 

portation confirmed by act of Parliament? 5 
—_ M-Pladcd for the claimant: By the law of England, the civil death of 
che huſband, to which the conſent of the wife was not neceſſary, was 
either by his abjuring the realm, on his confeſſion to the coroner of a 
crime of felony or murder for which he had taken ſanctuary ; or by 
his being ſentenced to perpetual baniſhment, on a legal conviction ; or 
upon his ſubmitting to baniſhment, in order to avoid a heavier ſentence: 
in all theſe caſes, he was ſaid perdere patriam, and from that moment his 
wife was conſidered as femme ſole, qualified to ſue or to be ſued, and 
inveſted with every right in point of fortune, which would have been 
competent to her on the natural death of her huſband. For this there 
is an authority in point, in the caſe of Margery de Maſe, wife of Thomas 
of Weiland, 19. Edw. I. which caſe is fully narrated by Lord Coke. 1. Inf. 
fol. 133. To apply theſe principles to the preſent caſe ; by the convic- 
tion of James Stormonth, and by the condition under which he took his 
| pardon, there is as effectual a baniſhment as could formerly have been 
eſtabliſhed by any abjuration before the coroner, and the act 20. Geo. II. 
„46. brings this baniſhment under the deſcription of a baniſhment by 
act of Parliament. The claimant is therefore to be conſidered as a 
femme ſole, is qualified to ſue and to be ſued as ſuch, and is entitled to 
enter into all thoſe rights, which would be competent to her, were her 

| huſband naturally dead. | 5 eee 

YT 3 Anſwered 


payment of an annuity of 50 merks, and to Francis Stormonth, their 


he ſhould be guilty of felony, and ſuffer death without benefit of 
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Anſwered for his Majeſty's Advocate: The forfeiture incurred by 


James Stormonth's attainder for high treaſon, can no way be altered or 


affected by the ſubſequent conditional pardon, or act of Parliament re. 

lative thereto. This condition is not to be compared to baniſhment by 

ſentence, in caſes where, by the old law, ſuch a ſentence could be given, 

or to baniſhment by act of Parliament. In conſequence of ſuch a ba. 

niſhment, no forfeiture of real eſtates enſued ; the land muſt be enjoy. 

ed by ſome body; and therefore it might be reaſonable to conſider the 

civil incapacity of the perſon baniſhed, as equivalent to natural death 
in reſpect of the wife. * — 9 6A 

« The Lords ſuſtained the claim of Elizabeth Farqubar, for her life. 

*« rent of the lands mentioned in the claim, during all the days of 

© her lifetime, for her own ſole uſe, and that as well during the 

“% natural life of James Stormonth her huſband attainted, as after 

* his deceaſe before her, the ſaid Elizabeth.” PI b. 


For the Claimant, Ferguſon, Alt. The Crown's Lawyers. 
No LXV. | 14th February 1753. 
EXECUTRIY of Dr Matthew Wright, 
AGAINST 


DAVID DICKSON. 


TN the year 1731, Baillie of Walſton was, by an inqueſt in England, 
found lunatic, and the cuſtody of his perſon was, by a grant under 


the Great Seal, committed to Dr Matthew Wright. 


The executrix of Wright purſued Dickſon, as repreſenting N. alton, for 


payment of certain ſums, faid to have been expended for the uſe of 
— by Wright, as having the cuſtody of his perſon. | | 


bjefked by Dickſen, The ſtatute of limitation, 21. Ja. I. provides, 


46 That all actions of account, other than what concern merchandiſe 


« between merchant and merchant, ſhall be commenced within fix 
years after the cauſe of action, and not after.” Now, the account 
in queſtion does not concern merchandiſe between merchant and mer- 
chant ; and although it commences in October 1731, yet was not purſued 
for until October 1738 ; and therefore as much of it as is not within fix 
years of the date of the ſummons is by the law of England preſc ribed, 
and cannot be the ground of action. 9-16 
Anfeered for the purſuer: An account is a claim compoſed of diffe- 
rent articles, and the preſcription of accounts bas, with us, been found 
to run from the laſt article; were the preſcription to run from ever) 
ſingle article, every ſuch article would be an account by itfelf, which 
is contrary to the nature of an account as here deſcribed; and as the 
Court has ſo explained the preſcription of accounts in our law, fo allo 


ought the preſcription provided in the ſtatute of limitation to be under- 


The Lords found, That, by the ſtatute of limitation, the accou® 
,_ © purſued on, preſcribed only from the laft article thereof? . 


AQ. K. Dundas & Haldane. Alt. Mackintoſh. | FN Clerk, Tuftice. 
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AGAINST 


1+ ARCHIBALD Doxz of DOUGLAS. 
THE Duke of Douglas, in 1718, granted bond to his ſiſter Lady Fear 
I Douglas for the ſum of 30,000 merks Scott, bearing annualrent, but 
containing a power to his Grace to revoke the ſame at pleaſure. | 
 Afﬀeerwards, in 1736, the Duke granted to Lady Jean a bond of an- 
nuity, narrating, that, by bonds of proviſion, * either by the de- 
ceaſed Fames Marquis of Douglas, or by himſelf, ſhe ſtood provided in 


the ſum of 50,000 merks; and that the yearly annualrent of the ſaid 
ſum, being L. 138: 17 : 94 Sterling, was not a ſufficient fund for ſupport- 


ing her conform to her degree and quality; and therefore, as a teſti- 
mony of his brotherly love and affection to the ſaid Lady Jean, he ſettles 
upon her, during his pleaſure allenarly, an additional ſum of L. 161: 2: 23 
Sterling, to be paid quarterly. I 
The Duke paid theſe annualrents and additional annuities regularly, 
till Whitſunday 1749. But, in July ſaid year, he wrote a letter to Mr 
Archibald Stewart his doer, diſcharging him to make any further pay- 
ments to Lady Fean 5 of which letter Mr Stewart f Lady Fean ; 
and, on the ad of June 1752, the Duke executed a formal revocation of 
the bond for 30,000 merks, and of the bond of annuity. - 
Lady Jean Douglas being debtor to Mr Patrick Haldane by bond, dated 
23d May 1743, he uſed arreſtment in the Duke's hands of all ſums of 
money due by his Grace to Lady Jean, and brought an action of forth- 
coming; and, amongſt other things, inſiſted againſt the Duke for the 
annualrents of the 30,000 merks, and for the additional annuity fince 
Whitſunday 1749. | th FE 
Pleaded for the Duke, That theſe ſums were only payable during plea- 
ſure; and therefore neither Lady Fean nor her creditors can demand 
them from the Duke: it was not neceſſary to make any intimation to 
Lady Jean, that he was not to continue the favour ; it being a good an- 
1wer to any demand for theſe ſums from the Duke, to ſay, that he did 
not pleaſe to pay them any longer: but if any ſuch intimation was neceſ- 
ſary, it was ſufficiently made by his Grace's letter to Mr Stewart in July 
1749, with which Lady Fear was acquainted before Lammas that year. 
Anſwered for Mr Haldane, That the annualrents and annuities conti- 
nued to be due till formally revoked in Fane 1752; for, till that time, 
neither Lady Jean, nor her creditors, could know that his Grace was to 
withdraw his bounty ; and, till ſhe knew it, ſhe was entitled to live up 
to the yearly income ſettled on her by her brother, and ' creditors to 
contract with her on the faith of it. An obligation, /i voluero dare ¶pon- 
deo, is abſurd ; but one may bind himſelf to pay a yearly ſum revocable 
at pleaſure; and ſuch ſum will continue to fall due till actually revoked. 


The letter to Mr Stewart is not equal to a revocation ; for though Mr 


Stewart was thereby diſcharged to pay, yet the Duke, or ſome of his 
factors, might have paid the annualrents and annuities ; at leaſt, there 
can be no doubt that the annualrents of the 30,000 merks continued to 
become due, till the bond was revoked. 

| 66 The 
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« The Loi Sui, That the additional annuities and annualrents of 
the 30,000 merks were due till actual revocation ; and that the 
„„ additional annuities were actually revoked by the Duke's letter 
to Mr Stewart, dated roth July 1749, and notified to Lady Fear 
before Lammas 1749, and therefore were only due to Whitſunday 

_ © 1749; but found, That the annualrents of the bond for 30,000 
© merks were due till the date of the revocation of the _ bond 


* June 2758 : , B, 


AQ. eng Haldane & Hay. a \ 6 Ro. $i & And. PAL 1 | 3 1 Dun * 
8 . Tk. BIS TRA ba ; "4 / n Kirtparrich. : i 


N* LXVIL NN _—_ oc 20th February 1753 | 
DN FRENCH 1 

ab 9 yp NST 8 | | E 

ke +7.» wie - 2." 5 4 


fOAN FRENCH, Procurnor-ilcet of che Sheriff. court of un 
exhibited a complaint to the Sheriffdepute, againſt John Bruce, for 
having acted as baron-bailie to Leſlie of Coburty, without having taken 
the oaths to the government, and regiſtered a certificate thereof as di- 
rected by 20th Geo. II. cap. 43. concluding for the penalty of L. 10. 

Bruce anſwered: He had been formerly appointed baron-bailie to an- 
other gentleman, and as ſuch had taken the oaths, and regiſtered a cer- il 
tificate thereof, in the Sheriff- court books of the ſame county of Aber- 
deen, where he did then, and does now reſide; and therefore pleaded, he | 
was not liable to the penalty; for that the ſtatute does not require per- 
ſons to take the oaths and regiſter a certificate thereof, each time they 
are appointed baron-bailies. The Sheriff decreed the penalty of L. 10. Wa 

Bruce raiſed letters of ſuſpenſion, and pleaded as above. 

French inſiſted, That, by the words of the ſtatute, the Legiſlature meant 
to put baron-bailies upon the ſame footing, as to taking the oaths, with 
other judges. A Sheriff depute or Juſtice of Peace, though qualified for 
one county, muſt, UPON. being appointed for another county, take the 
oaths a ſecond time. Baron-bailies ought therefore to do the like. 

The Lords were of opinion, that the ſtatute OY a penal law, the 
words of it ought not to be extended. 


They ſuſpended the letters fimpliciter.” . 
Act. Ja. Montgomery. Alt. Lockbart. | | Clerk, Juftce. 
Ne LXVIIL „„ 5 „ aa February 1753. 


Colonel ABERCROMBIE, 
AGAI N 8 T 


WILLIAM LESLIE of Mere 


D a Michacmas meeting of the frecholders of the county of Barf, 
the defender was inrolled in the roll of electors for that — A 
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The purſuer, one of the freeholders, complained and objected, 


bat the freeholders had inrolled the defender without legal evidence 
ne for that the diviſion of the valued rent of certain 


parcels of his lands, from that of ſome lands belonging to another free- 
holder, had not been made by a legal meeting of the Commiſſioners of 
| Supply, but only by a private meeting of four Commiſſioners, not ſum- 


moned in terms of law. At adviſing this cauſe, though no iniquity 
was alleged in the diviſion of the valuation made by the Commiſſioners, 
yet the Court was very clear, that, by the act of the convention of the 
eſtates 1687, the act 1690, William and Mary, /ef}. 2. cap. 6. and the other 
acts touching the ſupply, the meetings of the Commiſſioners muſt be 
either upon the day mentioned in the act of Parliament, or by adjourn- 
ment, or when ſummoned by the convener. Now, as the meeting of 
the Commiſſioners was not ſummoned in any of theſe ways, it muſt 
be illegal ; for, when law appoints how a meeting is to be called, 


it muſt be called in that way, elſe it is not a legal meeting, and its acts 


are void. | 1 | 
«© The Lords found the valuation not divided in terms of law; and 
% ordained William Leſlie to be expunged from the roll of freehold- 
ers.” 0 | 8. 


Ad. 4. Lockhart.& R. Craigie. Alt. F. Ferguſon & Advocatus. . Clerk, Kirkpatrick. 


28th February 1 -; > 


The Earl ef MORTON, and Captain STEWART of Duncarne, 


AGAINST 


rie OFFICERS of STATE and the Marquis of TWEEDDALE. 


HE purſuers, as heritors of certain lands, having brought a proceſs 


—_ for valuation and fale of their teinds, inſiſted for approbation 
of two reports made by the Sub-commiſſioners in the year 1629 and 


1630; by which reports, the ſtock and teind of their reſpective lands 
are declared to be' worth, yearly, certain ſpecies therein particularly 
mentioned, "ol | 
The Crown as titular, and the Marquis of Tueeddale as tackſman, 
defenders, without objecting to theſe reports, either in point of form 
or of matter, ſet forth: That, as they had been obtained at the ſuit of 
the procurator-fiſcal, appointed by the Sub-commiſſioners, without the 
privity of parties, ſo parties had never regarded them; for, that the 
titular or his tackſman had let, and the heritors had received tacks of 
the teinds for payment of certain duties, which, though not of greater 
value than thoſe in the reports, yet confiſted of different ſpecies. _ 
Upon this, they objected to the approbation of the reports, that they 


E had not only been diſregarded, but deſerted from the beginning; fo 


that, beſides the mere negative preſcription, here was alſo immemorial 


= contrary uſage founded upon conſent of parties; and that therefore 


chere muſt be a new valuation of the lands, according to their preſent 
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Anſwered for the. purſuers : That the negative preſcription always 
| ſuppoſes a right eſtabliſhed which may be loſt nun wendo ; but the re. 


ports of Sub- commiſſioners did not eſtabliſn any right whatſoever: 
they did not give the heritor a right to lead his own teinds; for that 
was only to be obtained by a ſpecial warrant from the Lords Commiſ. 


ſioners, upon a depending proceſs of valuation, as appears by act 1693, 
Will. and Mar. cap. 23 ; neither did ſach reports, during the depend. 
ence of the proceſs, ſo much as aſcertain the titular's claim upon the 


heritor ; but, like a prepared ſtate of a proof, they had no legal effect 
whatſoever, till the Lords Commiſſioners gaye judgment upon them, 
In ſhort, they are nothing more than the evidence of a fact, which 
loſeth not its force by lapſe of time. And it is upon this principle, 


ſurely, that, by the later practice of the Court, the mere negative pre- 


ſcription is held, not to bar the reports of Sub-commiſſioners. Such 
being the caſe, it does not occur, why contrary uſage ſhould have any 
effect in the matter; ſeeing contrary uſage muſt always preſuppoſe a 


right to which the uſage is contrary. And herein lies the great differ. 


ence between the reports of Sub-commiſſioners and the judgments of 
the Lords Commiſſioners : the latter gave a right, which was a ſubject 
of preſcription ; the former gave no ſuch right. 

2do, Suppoſing ſome ſort of right, eſtabliſhed by the reports, yet a 
variation of the ſpecies, if within the value of the reports, which is the 


_ caſe here, will not infer a deſertion of the right. See the caſe of the 


Viſcount of Stormont againſt Hunter, Toth June 1630. 


Replied for the defenders : That, though, by the later practice of the 
Court, the reports of Sub-commiſſioners have been found not to be loſt 


by the mere negative preſcription ; yet that was no argument why 


they might not be paſſed from, and entirely rejected, by contrary uſage 
and poſſeſſion. It is abſurd to fay, that proceedings 'of Sub-commil- 
ſioners had no effects which might be the ſubje& of preſcription ; for 
this were to give them ſtronger effects than the proceedings of their 
conſtituents. It is certain, that, upon raiſing a proceſs of valuation, 
the heritor gets right to draw his own teinds during the dependence, 
and the decree is drawn back to the date of the action, and makes the 


heritor liable, from that time, for the. valued teind. "This hath al- 


ways been held to be the interpretation of the act 1633, Ch. I. cap. 17. 
and of the after acts. By the act 1693, a proteſtation, at the titular's 
inſtance, puts an end to the heritor's right of leading his own teinds, 
and to the whole proofs and other proceedings in the proceſs of valua- 
tion: if ſo, an agreement between the titular and heritor, during the 
dependence, for the titular's poſſeſſing according to a rental entirely 
different from the reports, and poſſeſſion upon that agreement, for 


more than forty years, ſhould much more put an end to the whole 
proceſs of valuation, and, by conſequence, to the reports which are a 


part of that proceſs. Taking the argument upon this footing, it makes 
no difference, that the quantities, paid upon the tacks, was of no 
greater value than thoſe in the reports. 3 7 3 
The Lords found the ſubvaluations libelled on derelinquiſhed, and 
quite innovated, by conſent of parties, in the ſub- tacks produ- 
„ ced; and that theſe cannot now be approven: and therefore 
_ © aſſoilzie the defenders from the approbation.” 


In a reclaiming bill againſt this interlocutor, after inſiſting upon the 
{ame topics as above, in ſupport of the ſubyaluations, the purſuers ſet 


| for th, 


T & J «+ 


forth; chat they had lately diſcovered in the records, that the preſent 
rental bolls, or rents, had been payable, for the teinds in queſtion, long 
before the reports were made by the Sub-commiſſioners; and thereupon 
they urged a new and alternative argument which would be ſtill more 
beneficial to them: vis. That, if the ſubvaluations were not to be the 
rule, the reaſon ought not to be becauſe they were innovated or derelin- 
quiſhed, but. becanſe they were erroneous ab origine; for that the Sub- 
commiſſioners ought not to have taken a proof of the value of the ſtock 
and teind jointly, but ought to have reported the old rentals, which, af- 
ter deduction of one fifth, called the King's eaſe, ſhould be found to be the 
value of the teind. That this is the rule laid down by the act 1633, 

Cb. I. cap. 17.; and Lord Stair ſo explains that act, in 45.2. it. 8. 

Parl. 14+ And his Lordſhip, is followed by the later writers. See the 

caſe of Robertſon of Bedlay, againft the College of Glaſgow in 1734. 
Anſwered for the defenders: That the juſt interpretation of the act 

1633 is, That where the teinds are let to the heritor, and not drawn 


by the titular or his tackſman, fo that they are not known ſeparately 


from the ſtock; then the fifth part of the rent of ſtock and teind joint- 
, is the rule for valuing the teinds: but where the teinds are drawn by 
the titular or his tackſman, and ſo are known apart and ſeparately from 
the ſtock; then the worth of the teind alone muſt be proved; and that 
worth, after deduction of one fifth, is the rule. The preſent caſe is 
the object of the firſt rule; for the teinds in queſtion are let to the he- 
ritors and not drawn. But rental bolls, or rents for teinds, were never 


Z | conſidered, by the Gourt, as the rule for valuations; far leſs, were they 


ſo, with deduction of a fifth part. In the caſe of the College of Glaſ- 
gow, this conſtruction was never argued or pretended: the fingle que- 
ſtion was, Whether it would be a dilapidation in the College, to con- 
ſent that the teinds ſhould be valued at the rental bolls which were ad- 
mitted to be under a fifth part of the rent of ſtock and teind; and the 
Lords found that the College might conſent. Lord Stair, in the place 
above mentioned, expreſſes himſelf very inaccurately; and the other 
authors only copy after him: but his Lordſhip, in effect, retracts that 
as doctrine in parag. 24. of the ſame title, where he ſhows, that a rental 
proves the value of the teinds no longer than while parties acquieſce 


WT therein: and it is fixed by variety of deciſions, that the payment of 
rental bolls may, at any time, be determined, by inhibition uſed upon 


dhe part of the titular, or by intimation upon the part of the heritor. 
dee the caſes of Lenox againſt Tennents, 22d March 1626; Lord Blantyre 
Wy againſt the. Pariſhioners of Bothwel, 18th March 1628; and the College 
of Glaſgow againſt Stewart, 20th February 1633. | 

To ſhew that it was not the ſenſe of the law, that rentals ſhould be 


ble rule of valuations, it was mentioned on the bench, that, on the 


28th February 1628, the Commiſſioners ratified a letter from the King, 


Loeclaring old rentals to ſtand for a valuation, only where the parties 


ET conſent, or do not oppole it. See Forbes, rap. 9. \ 3. pag. 399. | 
_ The Lords having conſidered the bill, and anſwers, adhered; and 
V ** refuſed the deſire of the petition.” | S, 


AR. A. Bofwel, Alt. R. Craigie. a 
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2d March 1753. 


N* LAX. 
His Majeſty's Abo CATE and Mr FAMES CARMICHAEL, 


AGAINST 
The Reverend Mr ROBERT DICK. 


HE pariſh of Lanerk having become vacant in the caviith of Auguſt 
＋* ra Mr Lockhart of Lee, as ſtanding infeft in the patronage, un. 
der a charter from the Crown, anno 1647, preſented Mr Robert Dick to 
the vacant pariſh; and which preſentation was duly accepted and given 
in to the Preſbytery, 1 in the month of October 1748. * 

Some time after, and within the fix months, another prefentation was 

iven in to the Preſbytery, by the Crown, as patron of the ſaid pariſh, 
in favours of Mr James Gray. The Preſbytery, for ſome time, delayed 
giving their judgment; and, at laſt, upon the 1 ith April 1750, they pre- 
ferred Mr Lockhart's preſentee, and appointed a moderation of a call in 
his favours, and which call they afterwards ſuſtained, 

The Magiſtrates of Lanerk having appealed to the General Aſſembly 
which met in the month of May 1750, the Aſſembly affirmed the ſen- 
tence of the Preſbytery, and e them to proceed to the ſettle- 3 
ment of Mr Dick. "ig 
In obedience to this judgment, the Preſbytery proceeded to the trial 
of the ſaid preſentee; but, being interrupted in their procedure by a 
mob in the town of Lanerk, the matter was referred to the Synod, who 
appointed Mr Dick to be ordained at Glaſgow. This was accordingly 
done upon the 4th October 1750; and, in conſequence thereof, Mr Dial 
obtained poſſeſſion of the TT, and has ſerved the cure as Miniſter of 
the pariſh ever fince. 

During theſe proceedings beser the eccleſiaſtic courts, Mr Lockhart, 
in the month of March 1750, raiſed a declarator of his right of patronage 
before the Lords of Seſſion; and, upon the 1oth June 1751, the Court 
adjudged, © That Mr Lockhart had produced no ſufficient title to the pa- 
* tronage in queſtion; and that, for ought yet ſeen, the ſaid patronage 
«< remains with the Crown; and decerned and declared accordingly.” 

Soon after this judgment, the Barons of Exchequer granted a factory 
to Mr James Carmichael, for his Majeſty's behoof, to uplift the vacant 
ſtipend of this pariſh: and a multiple-poinding having been brought in 
name of the heritors, a competition enſued between the King's factor 
and Mr Dick the miniſter, for the ſtipends ** had fallen due fince 

the time of Mr Drzc#'s admiſſion. 

Pleaded for the factor, That, by the act 114. Parl. 1 592, & it is ordain- 

« ed, that all preſentations to benefices be directed to the particular 
2 Preſbyteries i in all time coming, with full power to them, to give col 
lation thereupon, providing the foreſaid Preſbyteries be bound and 
aſtricted to receive and admit whatſoever qualified miniſter, preſented 
< by his Majefty or laic patrons” And by the immediate following 
act of the ſame Parliament, it is further provided, © That, in caſe the 
* Preſbytery refuſes to admit any qualified miniſter preſented to them 
e by the patron, it ſhall be lawful to the patron to retain the whole 


+ fruits of the ſaid benefice in his own hands.” Thel 
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Theſe ſtatutes,” though ſuſpended during the ſubſiſtence of the act 
1690, which aboliſhed the right of preſentation, again revived when 
patronages Were reſtored 3/ and are admitted, fince that time, to be part 
of the law of Scotland. Without ſome ſuch conſtitution, the right of 
reſenting would be inept.” The compulſitors of the law, which for- 
merly took place for inforcing preſentations, were not thought ſo well 
accommodated to the genius of Preſbytery ; and therefore a more gentle 
remedy was deviſed by theſe ſtatutes, vis. That the benefice ſhould re- 
main with the patron as vacant, till the Preſbytery admit his preſentee ; 
and which indeed is ſaying no more than what 1s imphed in the nature 
of his right and inerat de jure, without ſuch expreſs proviſion. And ac- 
cordingly, this Court has applied this remedy of the law, in two for- 
mer inſtances; in the caſe of the patron of Auchtermuchty, anno 1735; and 
lately, in that of Charles Cochran of Culroſt, againſt Stoddard, anno 1751. 
And as the King, by the judgment of this Court above recited, has 
been fonnd to be lawful patron of this pariſh ; and, in due time, after 
the death of the laſt incumbent, preſented to the Preſbytery, Mr Fames 
Gray, a well qualified perſon, to ſupply the vacancy ; and that the Preſ- 
bytery have, to this day, refu/ed or deferred to admit the ſaid preſentee ; 
therefore, in terms of the ſtatutes above quoted, his Majeſty is entitled 
to retain the whole fruits of the benefice. in his own hands, until his 
preſentee ſhall be admitted; and the factor, appointed by the Barons of 
Exchequer for receiving ſuch fruits, ought to be preferred thereto ac- 
cordingly. | 5 LE. To | 
Anſwered for Mr Dick: The ſanction of the act 1592, can only ap- 
BS ply to the patron in poſſeſſion of the vacant benefice, at the time when 
he preſents to the Preſbytery ; for a poſſeſſion of the benefice cannot 
be retained till it is attained. Mr Lockhart and his predeceſſors have ſtood 
infeft in this patronage ſince the 1647: it is not pretended that the 
Crown has exerciſed one act of poſſeſſion fince that time; and it is pro- 
ved, that, upon occafion' of the laſt vacancy of the pariſh, in the year 
1708, Mr Lockhart's predeceſſor diſpoſed of the vacant ſtipend, as pa- 
= tron ; ſo that Mr Lockhart muſt be conſidered as the patron in poſſeſſion. 
If Mr Lochar!'s preſentee had been rejected by the Preſbytery, it was 
indeed poſſible for him to have retained the vacant ſtipend, of which he 
had the laſt poſſeſſion ; but it is impoſſible for the King to have the be- 
= necfit of the ſanction of this law, by retaining what he never poſſeſſed. 
I 2do et ſeparatim, Every perſon, in poſſeſſion of any ſubject or right, 
by virtue of a habile title, is entitled to retain and enjoy that poſſeſſion 
till ſuch time as he is legally diſpoſſeſſed by the true proprietor. The 
night of preſenting is a proper fruit of patronage; and conſequently, a 
party in poſſeſſion of a patronage, in virtue of a habile title, is entitled 
= 0 preſent ; and his mein will be effectual, although, before col- 
lation, his right be brought under challenge: Lambertinus de jure patro- 
_ s, lib. 2. part. 1. gueſt. 3. art. 4. Jacob's law dict. Darreign preſentment. 
Kg. mag. lib. 3. cap. 33. From theſe principles it follows, that Mr Lock- 
E bart's preſentation having been granted before any challenge againſt his 
right, was a good preſentation ; and, having had effect by the ordina- 
_ of the preſentee, cannot be rendered invalid by the after decreet 
of the civil court ſetting aſide his right. 
f 340, The ſanction of the ſtatutes above quoted, cannot apply to the 
W Preſent caſe ; becauſe the Fre ferry complied with the direction of the 
= | 95 | + "IQ. 8 law; 
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law ; and admitted the preſentee of the only legal patron, ſo far as could 
appear to them. The law indeed requires, that the Preſpytery ſhould 


admit the perſon preſented by the patron: but, as it has given the Pref. 


bytery no remedy, whereby they can bring the rights of competing pa. 
trons to trial in the civil court; it muſt therefore be implied, in the ju. 
riſdiction given them by law of admitting the preſentee of the lawfy] 
patron, that they muſt have a power of trying the rights of competing 

atrons, to the effect of explicating that juriſdiction.  . And this judy. 
ment of the Preſbytery, upon the point of civil right, muſt determine 
the ſettlement of the church, and put an end to the vacancy ; and con- 
ſequently, to any claim for the benefice as vacant, pro hac vice. It will 
not indeed preclude the party aggrieved, from having his right after. 
wards tried in the civil court; but ſtill it muſt determine the right to 
the effect of ſupplying the preſent vacancy : and, if it were otherwiſe, 
this abſurdity would follow, that though the law has required the Pref: 
bytery to ſettle vacant churches, upon the preſentation of the lawful 
patrons ; yet the Preſbytery cannot comply with the law, wherever a 


competition happens about the patronage. Neither the Preſbytery, nor 


the civil Judges can force the parties to a deciſion of their rights; and 
ſo, by this means, vacancies may be continued for ever. And, as to 
the caſes of Auchtermuchty and Culroſe, they are, in many reſpects, dif- 
ferent from the preſent ; and conſequently, the deciſions therein given 
will not apply. F 

In the reply for the factor, it was obſerved, that Mr Lockhart never 
had been in the proper poſſeſſion of this patronage. The King himſelf 


had preſented the laſt time it could be done, in the 1643: and the pre- 


tence of Mr Lockhart's poſſeſſion in the 1708 is frivolous ; for it appears, 

that Lockhart of Carnwath, and the town of Lanerk, took upon them alſo 

to grant aſſignations of the vacant ſtipend of that year, under the al- 

ſumed character of patrons ; and ſuch private grants, without the know- 

ledge of the King's officers, could not be ſufficient to diſpoſſeſs his Ma- 
jeſty of this patronage. V . 

© The Lords preferred Mr Robert Dick, the incumbent, to the ſtipend 

4 that hath fallen due, ſince his admiſſion to be miniſter of the 

* pariſh of Zanerh, and in time coming, during his incumbency ; 

and decerned accordingly.” 1 . 


Act. Advocatus & Pringle. Alt. Dick, Brown „& Pringle. Clerk, Kirkpatrick. 
N EE 3d March 1783 


Captain 7 O HN SC O T T,. and others, Complainers, 
AGAINST 


Captain FOHN SUTHERLAN D of Forſe, Reſpondent. 


- 


CAPTAIN Scat purchaſed the ſuperiority of part of the eſtate o 


1 Hempriggs, lying in the county of Caithneſs, which | eſtate ſtood 
valued in cumulo, in the ceſs-books of the ſhire; at L. 3600. 
Captain Scott made over part of his purchaſe to Sir Robert Gord 


and. Mr Hay of Leys; and, in July 1750, theſe three gentlemen . 
| V taunt 
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| L. 6% 1. ; 3 
«nw charters, under the Great Seal, of their reſpective lands; and 
were duly infeft. „„ | 

©. Thereafter, they applied to a general meeting of the Commiſſioners 
of ſupply, to have the valued rent of their reſpective lands aſcertained ; 
Thich accordingly was done, by proportioning the total valuation of the 
eſtate of Hempriggs, to the preſent real rent thereof, and of the ſeveral 


parcels belonging to the complainers; whereby it appeared, that the 
| yalned rent of the part belonging to each of them exceeded L. 400: 


and, by order of the Commiſſioners, this diviſion was entered in the va- 
luation-books of the ſhire; and the ceſs directed to be uplifted accord- 
000; | 35 RY 
| Theſe gentlemen ſeverally entered their claims before Michaelmas 
1751, to be inrolled in the roll of electors, for the ſaid county, in terms 
of the ſtatute of the 16th of his preſent Majeſty ; and produced their 
infeftments, with the evidence of the diviſion of the valued rent, to the 
meeting of the freeholders : but Captain John Sutherland of Forſe, and a 
majority of the meeting, ' refuſed to inrol them. TL 0 
A complaint was thereupon exhibited before the Court of Seſſion, a- 
gainſt Captain Sutherland; who, in anſwer thereto, repeated the objec- 
tions upon which the inrolment had been refuſed by the freeholders : 
particularly, | %%%%ͤ DE Or iy a4 2 
Oljefed:" That there was no proper evidence, that the lands, in which 
any of the complainers was infeft, amounted to IL. 400 of valued rent; 


| for that the total valuation of the eſtate of Hempriggs, extending to 
L. 3600, aroſe from the joint value of fock and teind; conſequently, the 


ſeveral proportions thereof, at which the complainers lands had been 
rated, muft alſo be for both flock and teind: but the fact is, that the 
complainers have no right to the ſuperiority of the teinds of their ſeve- 
ral lands. Their laſt charters indeed comprehend the zeinds as well as 
the lande but this muſt have happened by miſtake ; as the deeds of con- 
veyance in their favour, did not diſpone, nor contain any warrant for 
reſigning the tends. And it appeared that their authors had no other 
right to the teinds, but by ſubtacks, flowing from the Biſhop of Caith- 


neſs. And, after deducing a fifth part from the valuation of each of 


their lands to anſwer for the teinds, it appears that none of them will 


have the legal qualification of being publicly infeft in lands holden of 


the Crown, of L. 400 of valued rent. 

And, in order to prove that the teinds were included in the total va- 
luation of the eſtate of Hempriggs, the acts of convention 1043, and 
1649, were referred to; which ordain, that every perſon's rent ſhould 
be valued in fock, as well as in feind, with deduction of the burdens af- 


fecting the ſame; and which method was accordingly followed by the 


Commiſſioners for. valuing the ſeveral counties of the kingdom: as ap- 
pears from ſome of the original valuation-books ſtill extant ; and parti- 
cularly in the re- valuation of this county of Caithneſs, in purſuance of an 
act of Parliament in 1707, the directions of the above acts of conven- 
tion appear to have been followed; for, where the teind was ſeparately 
poſſeſſed, it Was ſeparately valued from the ſtock ; but where the heri- 
tor was in poſſeſſion both of ſtock and teind, which was the caſe in the 


eſtate of Hempriggs, no diſtinftion was made; but the valuation was aſ- 


certained acc ording to the total rent of the land in fock and teind, after 
deducing the teind-tack duty payable to the titular, and other burdens 
affecting the ſame ; ſo that the valuation of this eſtate appears to have 

; | been 
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the reſpondent ſets forth as the foundation of the valued rent. 
the complainers differ from him in point of fact; for it appears from 
| hiſtory, that the united Parliament of Great Britain and Jreland, held in 
the 1656, during the protectorate .of Oliver Cromwell, impoſed a land- 
tax upon the three kingdoms, amounting, in Scotland, to L. 6000 Ster- 
ling per month, the ſame land-tax that continues to be levied in Scot 
land at this day: and, as this was different from the land-tax, levied 


Tur 


been both for Jock and leind, though the heritor had no right of proper. 


ty in the teinds, but poſſeſſed them by a ſubtack from the Biſhop, 
And as ſuch ſubtack is not a title of freehold by the law of Scetland, 
conſequently the valued rent of the teinds of the complainers ſeveral 


lands poſſeſſed under that title, cannot enter in computo, to make up the 


L. 400 valuation, required by the act 1681. Had the teinds been ſepa. 
rately valued, the complainers would have had no pretence to a vote 
and their having been jointly valued with the ſtock, cannot make their 


right better, when it appears, that part of that joint valuation belonged 


* 


to the teinds. i: | WS" 

Anſwered for Captain Scott and the other complainers : 1m, Their in. 
feftments, produced before the freeholders, contain the teinds as wel] 
as the lands: and the freeholders have no juriſdiction by law, to call 
for, or cognoſce upon, the warrants of any infeftment; and, if this is 
ſo, neither has the Court of Seſſion juriſdiction, in this ſtate of the caſe, 


to judge of the above objections to the complainers titles. Theſe may 


be the ground of a reduction before their Lordſhips, in another capa. 
city, at the inſtance of any party having intereſt ; but, upon the pre- 
ſent complaint, their Lordſhips can only judge as a court of appeal; 


and pronounce ſuch judgment as the freeholders, according to the 


powers committed to them, ought to have pronounced, 8$9vﬀso» 
2do et ſeparatim, Whatever way the right of the teinds may ſtand, the 


complainers were entitled to have been inrolled by the freeholders ; as 


it ſtill remained true, that, in terms of the ſtatutes 1681, and 16th of 
his preſent Majeſty, they ſtood infeft in the ſuperiority of lands holden 
of the King, © liable in public burden for his Majeſty's ſupplies for 
L. 400 of valued rent.” And theſe ſtatutes do not diſtinguiſh, whe- 
ther ſuch valued rent of the lands ariſes from fock or teind, or both; or, 
whether the proprietor or ſuperior of ſuch lands, hath an heritable right 
to the teinds of the lands, or not. The law requires, that the party 
claiming a vote, be proprietor or ſuperior of lands of IL. 400 valued 
rent, and requires no more; and this hath been conſtantly held to be 
law, ſince the ſtatute 1681, over the whole nation. But, according to 
the reſpondent's new doctrine, the proprietor or ſuperior muſt either 
produce an heritable right to his teinds, or he muſt be proprietor or ſu- 
perior of lands of L. 500 valued rent. It is impoſſible to foreſee, what 
confuſion and dangerous conſequences this doctrine might introduce in- 
to the conſtitution of the kingdom ; it ſeems plainly to import a repeal 
of all the ſtatutes made with reſpect to the qualifications of electors; 
particularly the aforeſaid ſtatute of the 16th of his preſent Majeſty, 


which declares, © That lands holden of the King or Prince, liable in 


public burdens for L. 400 Scots, valued rent, ſhall, in all caſes, be a 
« ſufficient qualification of a freeholder.“ | 


And, with reſpect to the acts of convention 164 3 and 1649, which 
Scotland. 


purſuant to the acts 1643 and 1649, by the name of monthly e 
| | Tre whit 


{ 


[ 109 3; 


which amounted to L. gooo Sterling monthly, and upwards; ſo it appears 
that it was uplifted by another valuation, made at that time, which was 
conſiderably leſs than that of the 1643, and 1649; and which laſt va- 
luation, taken up in the 1656, is certainly what is referred to in the act of 
convention 1667, and in the A rs ceſs acts, both before and ſince 
| the union of the two kingdoms ; ſo that the reſpondent's whole argu- 
ment, built upon the acts of convention 1643, and 1649, and the valua- 
tion proceeding thereupon, entirely falls tothe ground, as the land-tax of 
Scotland is now paid, and the qualifications of electors regulated, not by 
the valued rent taken up in purſuance of the acts of convention, but ac- 


cording to the after valuation in the 1656. TE h 
The Lords, in their reaſoning, ſeemed to be chiefly moved by the ſe- 
cond anfﬀer for the complainers, founded upon the words of the ſtatute 
1681; and of | | | | 
« Found that the petitioners, in virtue of their titles produced before 
„ the freeholders of Caithneſs, were ſufficiently entitled to have been 
jnrolled in the roll of electors of a member of Parliament for the 
% {aid ſhire; and that the objections to their titles were not rele- 
« yant; and that the freeholders did wrong in refuſing to inrol 
the petitioners: And therefore ordained them to be added to the 


as 


_ « ſaid roll, and decerned and declared accordingly.” “““ M. 
| | X AR. R. Craigie, & R. Dundas. Alt. Ja. Ferguſon, & Alex. Boſwel. | Clerk, Pringle. 
. £4 | | | | | 
Noe LXXII. | - 6th March 1753. 


WILLIAM BARRON, 


AGAINST 


1 THOMAS DUNCAN. 
E B4 RROMN granted a ſubſet of certain lands to Duncan for five years; 
the agreement was executed by mutual miſſive- letters betwixt them, 
Es which were written by a third party; and Duncan entered into the poſ- 
ſeſſion of the lands, and poſſeſſed the ſame for one year. | 
Barron obtained a decreet of removing againſt him, before the Sheriff, 
upon which he was ejected. 3 
mn a reduction of this decreet, Barron acknowledged his ſubſcription to 
= the letter; but pleaded, that ſuch miſſive- letter, not being holograph, is 
not a proper writing for conſtituting a tack for a number of years. 
_ //wered : Whatever might be the caſe, in a queſtion with ſingular 
ſucceſſors, this plea cannot be good to the defender, who acknowledges 
the contract, and his ſubſcription to the writing, eſpecially after it has 
taken effect by poſſeſſion. | 
The Lords ſuſtained the reaſons of reduction, and ordained the pur- 


ſuer to be repoſſeſſed.” | M. 


. 7. Burnet. Alt. 4nd. Pringle Clerk, Kirtpatrick. 
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ben er appealed the cauſe to the Houſe of Peers; and, as the cauſe had 


N* ILXXII. 58 c ch 153 


Mrs TSO BEL IL DOUGLAS of Kirineſs, Supplicant. 


IN the proceſs betwixt Mrs Jebel] Douglas and William Doug las concern. 


J ing the eſtate of Kirkne/s, decided as marked 3d February laſt, Mrs jg. 
bell Douglas gave in a petition to the Lords, ſetting forth, That Willi 


been more fully, and ſomewhat differently ſtated in the information; 
than in the minutes of debate before the Lord Ordinary, craved that the 
Lords would ordain the informations to be engroſſed in thg decreet, 

William Douglas appeared and objected, That the informations were ng 


part of the proceſs; and therefore could not enter the record: And 
though ſometimes of conſent they had been engroſſed in decreets, or, 


after a hearing in preſence, have been inſert in place of Inner Houſe mi. 


Nutes ; yet, in this caſe, they could not be taken into the decreet, a 
'there had been no hearing: And he would not conſent to the extrady 


being ſwelled by informations; which would occaſion an additional and 


unneceſſary expence. 3 
Obſerved on the Bench: That it was reaſonable that whatever had 


been before the Court ſhould be engroſſed in the decreet; and, not only 
the parties, but alſo the Court, had an intereſt that it ſhould be fo; in or 
der that the Houſe of Peers might know on what the judgment of the 


Court of Seſſion had proceeded. 
© The Lords ordained the informations to be engroſſed in the extrads 


4 of the decreet.”” B. 


For the petitioner, And. Pringle & Bruce. Alt. A. Lockhart & R. Dundas. Clerk, Gib/on. 


roth March 1753. 


Ne LXXIV. 
PROVOST FOHN BUCKNAY, BAILIE THOMAS SMITH, 
| and others, | 
AGAINST 


FOHN FERRIER. 


HH E town-council of Linlithgow having elected John Ferrier to be 
one of the Guild-counſellors, Provoſt Bucknay and others ſuſpend- 


ed, and brought a reduction of the election, ſetting forth, That, by : 


ſentence of the Court of Seſſion, ohn Ferrier had been found guilty 


of an illegal extortion of a ſum of money, while he acted as a Judge; 


and therefore declared incapable to exerce the office of a judge in a 

time coming: And they izſited, That he was thereby diſabled from being 
elected a counſellor; 1f, Becauſe a counſellor may, in ſome ſenſe, be cal 
led a judge, as he is entruſted with the adminiſtration of the burgh; and 
muſt give his opinion, with regard to the direction of the public affairs 
thereof. 2dly, Becauſe, by the ſet of this Burgh, the Provoſt and four 
Bailies, who are judges in the ſtricteſt ſenſe, are choſen out of nineteen 
Guild-counſellors; as therefore theſe counſellors are the great leet ou 
of which the Provoſt and Bailies are elected, none can be a counſellor but 
who is capable of being elected into theſe offices. If one incapable w 


7 1 


[x11 } 


de choſen a counſellor, ſo may all the nineteen, and then how could 
the election of the Provoſt and Bailies proceed? BREE SY ' 

© Anſwered for Fohn Ferrier: That penal ſentences are never to be ex- 
tended ; he was only found incapable of being a judge, but is as capable 
of any other office as ever. Had he been declared incapable of public 
truſt; there would be ſome foundation for the ſuſpenders argument; but 
2 counſellor is not a judge: and, though the Provoſt and Bailies are 
elected out of the Guild-counſellors, it does not from thence follow, that 
none can be a counſellor, but who may alſo be a Provoſt or Bailie, 
for theſe may be choſen out of the remaining counſellors; and, according 
to the ſuſpenders argument, Mr Ferrier could not be a burgeſs, becauſe 
che Magiſtrates are choſen out of the burgeſſes; but, as it muſt be ad- 
mitted that he remains a burgeſs, ſo he alſo may be a counſellor. 

« The Lords repelled the reaſons of ſuſpenſion; and aſſoilzied from 


«* the reduction!“ | | B. 


— 


Act. R. Dundas & R. Bruce. Alt. Williamſon & Jo. Grant. Reporter, Lord Elchies. Clerk, Gib/jon. 
T1 ts 8 11th March 1753. 
"© ALEXANDER DURY and DAVID D010 

AGAINST 


FOUN DURY. 


PY e « ö n g r * 2 7 . * 
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3 | Dei G, as truſtee for Alexander Dury, having brought a proceſs for ad- 
1 judging the lands of Dury-bill; Fobn Dury produced, as a prefer- 
able right, a diſpoſition of theſe lands by Alexander, in his favour. | 
From inſpection of this deed, it appeared, That, at the time of its be- 
ing ſubſcribed, neither the date, nor the names and deſignations of the 
= witneſſes, were inſerted: and, that there was not ſufficient ſpace left 
for the purpoſe; the diſponer having ſet his name too near the words, 
Ss with which the deed, as it ſtood at that time, ended: that, in order 
to remedy this defect, ſome words, which had been in the deed when 
= ſubſcribed, were afterwards eraſed ; and that the writer of the deed had 
replaced them in a cloſer hand, and crowded in the date above the 
ſubſcription of Alexander, but that he writ the names and deſignations 
of the witneſſes lower down, in ſuch manner, that, had the two lines 
containing them been extended, the firſt would have paſſed through the 
{ſubſcription of Alexander, and the other below it. 5 
Such was the appearance of the diſpoſition; and the truſtee of Alex- 
ander contended, That it had been fraudfully obtained, and that every 
legal nullity might in equity be pleaded for ſetting it aſide: He objefed 
therefore, that the deed was null by 4% 5. Parl. 1681, which provides, 
that the woitneſſes ſhall be deſigned in the body of the writ, otherwiſe to bear. no 
aith in judgment, nor outwith.. Now, in the preſent caſe, the names 
and deſignations of the witneſſes, are, in part, below the ſubſcription of 
dhe diſponer ; and therefore cannot be ſaid to be inſerted in the body of 
be writing. Nothing is in law termed the deed of any man, which 
not authenticated by his ſubſcription ; and nothing that is below his 
ubſcription, can, in the nature of the thing, be authenticated by it. 
If a deed were not to terminate at the ſubſcription of the party, the 
| Names 
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names and deſignations of the witneſſes might be ſubjoined even on the 
blank fide of the ſheet, whereon the deed is written; for that, if the by 
of the woriting end not at the ſubſcription of the party, it can only . 
at the extremity of the paper itſelf. Farther, when writings are ſub. 
ſeribed, there is often left a blank ſpace for the teſting clauſe, which i; 
afterwards inſerted, although neither the parties nor the witneſſes he pre. 
ſent; this method, in itſelf irregular, but authoriſed by practice, proceed; 
evidently on an implied conſent of the parties; who, by leaving a ſuf. 
ficient blank, are underſtood to mean that it ſhould be filled up with 
that clauſe, which is by law required for completing of the deed ; but 
this preſumption ceaſes, when, as in the preſent caſe, a perſon ſubſcribe; 
his name in fuch manner as not to leave ſufficient room for the inſertion 
of the teſting clauſe, and his purpoſe is then underſtood to be, that the 
deed ſhould remain forever, as it was when he ſigned it, ineffectual and 
improbative : Hence it follows, that he who is poſſeſſed of ſuch writing, 
may not, by means of a raſure, make way for that eſſential clauſe which 
the granter of the deed had, by his method of ſubſcribing, excluded, 
Laſtly, If this deed ſhould be found valid, it will follow, that, whenever 
the deſignations of witneſſes happen to be omitted in a deed, any per- 
ſon may invent deſignations, and ſubjoin them below the ſubſcription 
of the party; or, if there be no room for them there, may eraſe a ſuf. 
ficient number of words, and inſert them above the ſubſcription of the 
party; by which means, the regulations introduced by the act 1681, 
might be conſtantly eluded. 
Anſwered for John Dury: The diſpoſition by Alexander was neither 
fraudfully obtained, nor without a juſt and adequate cauſe : The objec- 
tion reſolves into a criticiſm on the words body of the writ; but our acts 
of Parliament are not ſo accurately framed as to admit of ſuch critical i 
interpretations : That, in explaining them, ſome latitude muſt be uſed, Wi 
appears from this clauſe in the act 1681; In ſtrictneſs of ſpeech the bo 
ought to be diſtinguiſhed from the head, or beginning, and the foot, or 

choſe of the writing. Now, according to this literal interpretation of the 
clauſe, there has never been any deed executed in Scotland, in ſuch form 
as to be ſecured from this ſtatutory nullity ; for the names and deſigna- 
tions of the inſtrumentary witneſſes are never inſerted in the body of 
the writing, but uniformly ſubjoined at the cloſe of it. So fatal might 
be the conſequences of a literal interpretation of this act; but its true 
intendment is no other, than that the names and deſignations of inſtru- 
mentary witneſſes ſhould be narrated in the deed itſelf, in contradiſtinc- 
tion to the former practice, which permitted extrinſic evidence to be 
taken in proof of theſe deſignations : And hence it has been found, that 
a bond was not null, although the writer of it was not otherwiſe deſigu- 
ed than by adding theſe words, and writer hereof, to his ſubſcription 38 
a witneſs, 26th July 1716, Dronan againſt Montgomery. 

Neither has any ſtatute provided, that the ſigning of the parties 
ſhould be in ſuch manner below the whole of the deed, as that it may 
properly be termed a ſubſcription. The King ſuperſcribes; and margr 
nal notes, which muſt neceſſarily be ſigned by the parties, are not ſub- 
ſcribed ; and leaſt of all does this rule take place, with reſpe& to the 

teſting clauſe, which is generally, and agreeably to law, filled up after 

the ſignature of the parties. | 0 
* The Lords repelled the objection.“ | 

AQ. Sir David Dalrymple & Bofwell. Alt. Scrymgeour & R. Craigie. Reporter, Tinwald. C 
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ROBERT CORMACK, 1 


- „ AGAINST | 
COONS GEORUOE ROGER. 


— |þ R OBERT CORMACK obtained decreet, before the Bailie of 
= 7\ 7:74, againſt George Roger, for payment of a certain ſum of money; 
and gave in to the Lords a bill for horning upon this decreet. 

The Lord Ordinary reported the bill to the Lords. The reaſon of 
doubting whether the bill could paſs was, That the Bailie of Leith is not 
the Bailie of a Royal Burgh, Leitb being only a burgh of barony : and 
= though part of Zi lies within the royalty of Edinburgh ; yet the Bai- 
lie of Leith is not even in that light a Bailie of a Royal Burgh, but on- 
i the delegate of the Magiſtrates of Edinburgh ; neither is it now 
WF known with certainty, what part of Leith is within the Royalty. 

t was obſerved, that hornings had frequently been granted on ſuch 
= decreets, but they had paſſed of courſe, and not cauſa cognita. he. 
The Lords refuſed the bill.” + Lot 


Reporter, Drummore. 
Ne LXXVII. zd July 1753. 
WILLIAM GLOUG, 
AGAINST 
5 JOHN MACINTOSH. 
1 ＋ CINTOSH being purſued by Gloug, for payment of certain va- 
cant ſtipends, Oꝶjected Preſcription, by act 9. Se. 1. Parl. 2. 
= Charl. II. ; | | 1 
' Anſwered for the purſuer: The act is a correctory law, it mentions 
miniſter's flipends only, and may not be extended to vacant ſtipendt. The 
ſtipends of miniſters are an alimentary proviſion, and, by reaſon of their 
pſpecial privileges, may be ſpeedily collected; they are therefore ſub- 
ected to a ſhort preſcription, Vacant ſtipends reſemble them in name 
only; they are not of an alimentary nature, have not the ſame privi- 
leges, nor are comprehended under the words of the ſtatute ; to them 
= therefore the quinquennial preſcription does not extend. 
5 Pleaded for the defender: The expreſſion vacant ſlipend. is indeed im- 
proper; but our ſtatutes are not framed with critical accuracy; and, 
ince in act 52. Sef. 1. Parl. 1. Charl. II. vacant flipends are termed the 
Fendt of vacant hirks, they may well be comprehended under the deno- 
Wy ination of the flipends of miniſtert. The quinquennial preſcription was 
Itroduced for the benefit of the heritors liable in payment of ſtipends; 
acant ſtipends, as well as miniſter's ſtipends, fall under the reaſon of 
the law; and the former ought to be ſubjected to the preſcription, as 
well as the latter. | | el 


The Lords ſuſtained the defence of preſcription.” . 


AR. J. Craigie Alt. Macintoſh, Reporter, Minto. 
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Colonel A BERCROMBETZT, _ B 
| AGAINST. | 
JAMES GORDON of Ardmealie. 


Y a charter under the Great Seal, dated 1733, proceeding upon the 
reſignation of Peter Gordon, the barony of Zeuchrie was granted to 
him in liferent, and to Archibald his eldeſt ſon, c. in fee, whom fail. 
ing, to his ſecond ſon, the defender, Ac. reſerving to the father fu! 
power and liberty, to ſell, anailzie, and diſpone the faid barony, either 
gratuitouſly, or for onerous cauſes ; or to charge the ſame with debt; 


or to grant tacks thereof, for what term, and for what rent, he ſhould 


think proper; and to alter the courſe of ſucceſſion, without the con. 
ſent of the ſaid Archibald, or James his fon. Upon this charter, infef:. 


ment followed in the ſame year 1733. 

Archibald having deceaſed without iſſue, Peter Gordon the father exe. 
cuted a deed in July 1752, aſſigning his liferent-right, and diſcharging 
and renouncing his whole reſerved powers and faculties, in fayour of 


Fames the defender. 


At Michaelmas 1752, the defender, upon theſe titles, was inrolled in 
the roll of electors for the county of Banff, as apparent heir to his bro. 
ther Archibald, The purſuer offered a complaint againſt this inrolment 
to the Court of Seſſion, and objected, Imo, That Archibald, the defen- 
der's predeceſſor, had not, when alive, any title to be inrolled; for that 
by the act 168 1, Charl. II. Parl. 3. cap. 21. among the qualifications of 


voters (other than thoſe claiming as apparent heirs) it is required, that 


they be infeft in property or ſuperiority, and in poſſeſſion, c. and by 
act 12th Ann. cap. 6. it is enacted, that no infeftment, taken upon any 


redeemable right whatſoever, except proper wadſets, adjudications, ot 


appriſings, allowed by act 16817, ſhall entitle the perſon ſo infeft to 
vote or be elected. Now, the right of Archibald being a redeemable 
and merely nominal right, he, while alive, was barred by theſe ads 
from having any title to vote. If ſo, after his death, the defender can 
have no title, merely as his apparent heir. In the zext place, the pre 
deceſſor's right being thus, inſufficient in itſelf, it cannot be aided by 
the renunciation of the reſerved powers in favour of the heir. Diſſimi 
lar or inſufficient titles cannot be joined together. | 

Anſwered for the defender upon the firſt point, viz. Archibald's right 
to be inrolled: That, in the e place, Archibald's right did not fall 
under the intention of the act 12th Arn. which was to prevent the de- 
vices of multiplying votes; for in this caſe, one vote only was intend- 
ed, vis, to the father in virtue of his liferent, if he choſe to claim it; 
to the ſon, if the father did not claim. In the next place, the fathers 
reſerved faculties could not be any objection to Archibald's right; i 


Archibald was the Crown's vaſſal: he had a property in terms of tit 


act 1681, which property, though defeaſible, being ſuch as father's uſu- 
ally give to their ſons, yet could not be conſtrued to be one of the f 
deemable rights which would fall under 12th Ann. The redeemabl 
rights there mentioned, would ſeem to be only ſuch, where there  * 
proper right of reverſion eſtabliſhed in a third party, which is à fe 


right tranſmiſſible to heirs and ſucceſſors. But in this caſe, the er 
reſeri 
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the father, are merely perſonal, and, if not exerciſed, muſt die 


ee The act Tzth Ann. being a correctory law, ſhould not be 
extended by interpretation. The right of Archibald was therefore good: 


je ſo that of James, as his apparent heir, muſt be good too. 

G 5 uppoſing the right of Archibald to have been a redeemable 
right in terms of 12th Ann. yet the renunciation of the faculties in fa- 
your of Fames, removed that bar, and gives James an abſolute property: 
for had the renunciation been made in favour of Archibald while he 
lived, there would have been no objection; what difference can there 
be. if it was made after his death in favour of Fames? Or, in another 
light: if the father's death would have completed Fames's right, why 
ſhould not a renunciation in his favour do as much? Many ſimilar in- 
ſtances may be given. Suppoſe a predeceſſor's right were an infeft- 
ment, upon an adjudication whereof the legal did not expire till after 
his death; or ſuppoſe a diſcharge of the power of redemption, granted 
within the legal to an adjudger's apparent heir; or ſuppoſe the right of 
the predeceſſor to be a baſe infeftment, and that a charter of confirma- 
tion is granted after his death, in favour of the apparent heir: in all 
theſe caſes, the defect in the predeceſſor's right would be as effectually 


removed after his death, as it could have been in his lifetime, ſo as to 


intitle his apparent heir to have a vote; for this is not a conjunction of 
diſſimilar titles; it is only a removal of a bar or defect. Beſides, in 
many caſes, the Lords are in uſe to conjoin diſſimilar titles. Hamilton 
of Ardrie was allowed to join to the valuation of his own lands, that of 
certain lands in which his wife was infeft, 19th January 1745. 
Replied for the purſuer upon the firſt point: That the father's reſerved 
faculties were plainly ſuch, as made Archibald's right merely nominal; 
ſo that he could not be ſaid to be infeft in property, in terms of the act 
1681, nor irredeemably, in terms of 12. Ann. Could votes be made in 
this manner, every man might make as many as his valuation would 
admit of, without diminiſhing his eſtate; for he could revoke all his 
conveyances upon the day after the election. From hence it is evident, 
that Arcbibald's right alone could not avail his apparent heir. 
| Upon the ſecond point: The right as apparent heir could not be aid 
ed by the renunciation of the faculties; for this reaſon, that the titles of 
an apparent heir as ſuch, can only be thoſe of his predeceſſor. Now, 
this renunciation was never a right in the predeceſſor; it was a new 
right granted to James himſelf. In proof of this, ſuppoſe Archibald had 
been in debt, and his creditors had charged James to enter heir to him; 
James by renouncing to enter beir, and the father by a revocation of 
Archibald's right, could have diſappointed Archibald's creditors. Theſe 
creditors could not have pleaded, that the renunciation in favour of 
James, augmented the right of Archibald. „ 
With regard to the arguments, that the father's renunciation in fa- 
vour of James, ſhould have the ſame effect as if he had died, it is obvi- 


dus the caſes are no way parallel; for, had the father died, Fames would 


| have taken by ſucceſſion; whereas, in the preſent caſe, he takes by pur- 
chaſe. The two acts of Parliament above mentioned, makes ſundry 
rules touching the taking by ſucceſſion, and taking by purchaſe. If an 


heir takes by purchaſe, that is, if he founds upon a new right granted 


| to himſelf, the law will conſider him as a purchaſer; and he muſt not 
only be infeft in purſuance of the act 1681, but muſt be year and day 
KL DEE OT TT 8 infeft, 
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infeft, in purſuance of 12th Aun. If again he takes by ſuoceſſion, then 
in caſe his predeceſſor's titles were ſufficient to give ſuch predeceſſor , 
vote, the heir, in terms of the act 1681, may reſt upon his apparency 
alone; but if ſuch predecefſor's titles were not ſufficient, in that caſe, 
the heir's apparency would not avail him: he muſt be infeft; though 
indeed in this laſt caſe, it does not appear there would be any neceſſity 
that this infeftment ſhould have ſtood year and day: for as he takes by 
ſucceſſion, he does not fall under the proviſo of 12th Ann. which ſeems 
only to regard thoſe who take by purchaſe. From theſe rules it will 
appear, that in none of the caſes put for the defender, could an heir 
have a right to vote without being infeft. 5 
As to the joining of diſſimilar titles, the inſtance mentioned does not 
apply: for although the valuations of different lands, held by different 
titles, may be joined to make up the quantum of extent; yet two inſuf. 
ficient titles cannot be joined to make one good title. 
Upon the whole, the objection ſtands good, that Archibald's right was 
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merely nominal, and the renunciation was a new right granted to Janes. 
WW: 4 The Lords ſuſtained the objection, found the complaint well found. 
# ed, and ordained James Gordon to be expunged from the roll.“ 5 
AR. R. C PEER A. Lockhart. Alt. Advocatus, James Ferguſon. 1 Clerk, Kirkpatricl, 

Ne LXXIX. 6th July 1753. 


JAMES DALGLEISH, 
AGAINST 


ROBERT HAMILTON. 


FYALGLEISH purſued a ranking and ſale of the lands of W:fer- 
Abden, and called, as the common debtor, George Hamilton, cooper 
in London, ſon and apparent heir to the deceaſed George Hamilton of 
<4 Weſter-Abden.” x a 

Objected for Robert Hamilton another of the creditors on the eſtate of 
Wefter-Abden: This ſale cannot proceed, for that the common debtor is 
not called, his name being not George, but William. The Lords ſu- 
. * ſtained the objection,” although it was pleaded for Dalgleiſb, that the 

deſcription above narrated -could not be applied to any other perſon 
whatever than the common debtor; and that the certainty of the de- 
_ ſcription ought to ſupply the error in the Chriſtian name. D. 


AR. Garden. | Alt. Brown. Clerk, Murray. 


N* LXXX. as 21 092 12 74» oth u 1753 
ALEXANDER JAMIESON, Sailor in Torry, 


wm ——AGAINST 
WILLIAM HUTTON, Shipmaſter in Ti orry-Burn. 


N 1746, William Hutton went a voyage, from Torry-Burn to Goliei. 
burgh, as maſter of a veſſel called the nan Fab having on board ſe- 
el ſpru 


ven hands; and, in his return home, the ve ng a leak, and = 
| | | read) 
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ade to periſh, when a French privateer, happening to come up with 

0 1 ak the crew on board, and immediately the Loyal Famer ſunk. 
A few days after this, the privateer meeting with a Duich ſhip, put 
che whole crew of the Loyal James on board of her, except Alexander 
Jamigſon, who was detained as a hoſtage that an equal number of French 
priſoners might be releaſed ; and it appeared from a proof, that William 
Hutton had ſuggeſted to the captain of the privateer, that Alexander 
Jamigſon was the propereſt perſon to be detained. Jamigſon was carried 
to Dunkirk, and remained priſoner there for five months, when an ex- 
change of prifoners was made. e * 
After his return to Scotland, he brought an action againſt William Hut- 
| ton for his wages and maintenance during the five months he had been 
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detained priſoner.. „„ | 
Pleaded for Wilkam Hatton: 1}, That no action lies at the inſtance of 
the purſuer againſt him or any of the crew, for wages or maintenance 
during the time of his being a priſoner, as it was not on their account 
that he was made or remained a priſoner : they were all made priſoners 
by the maſter of the privateer, who might have kept them all as ſuch ; 
but he, for his own conveniency, choſe to liberate them all except one, 
whom he kept under this condition, that he ſhould remain priſoner till 
eight French, priſoners ſhould be relieved. This was the act and deed 
of the French captain only ; and the defender and crew's getting their 
liberty did no damage to the purſuer, nor was his condition worſe than 
if the privateer had carried them all priſoners to Dunkirk. | 
This caſe is altogether different from one's being made a hoſtage till 
the ranſom-money for a ſhip and cargo be paid; for in that caſe the 
hoſtage remains on account of the proprietors of the ſhip and cargo, 
who therefore muſt pay him his wages, and the time of his remaining 
priſoner depends upon their paying the ranſom-money : but the endu- 
rance of the purſuer's captivity did not depend on the defender, but on 
the time when the exchange of priſoners ſhould be made, which was re- 
gulated by the cartels eſtabliſhed' between the nations at war. 
2dly, At no rate can the defender be liable, in ſolidum, to the pur- 
ſuer, becauſe the defender was not profited by the liberty granted to the 
reſt of the crew: as ſoon as his ſhip was deſerted, all connection be- 
twixt him and the reſt of the crew ceaſed, and therefore ſuppoſing ſome- 
thing to be due by the crew to the purſuer, becauſe they obtained their 
liberty when he was detained as hoſtage till as many French priſoners 
ſhould be reheved; yet the defender can only be liable for one eight 
part of that ſum. i . | | 
The defender's having ſuggeſted Famiz/on as the moſt proper perſon 
to be detained, cannot make him liable for the whole; he gave no com- 
miſſion or order for the purſuer to ſtay, having no power to do ſo; but 
only gave his opinion, tanquam vir bonus, when the captain of the pri- 
vateer aſked, Which of the crew would ſuffer leaſt by being detained ? 
and it muſt be admitted, that he herein acted honeſtly and humanely, 
as the defender was then only a boy, had no family to care for, and 
could earn leſs wages than any of the reſt of the crew when at liberty. 
Anſwered for the purſuer to the ii defence, That all the crew were 
profited by his captivity, as they thereby obtained their liberty, and 
were put in a condition of doing for themſelves, and therefore it was 
agreeable to law and equity, that he ſhould be indemnified by them of 
the loſs he ſuſtained through five months confinement. | 


To 
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To the ſecond, That it is laid down as a rule in the ſea-laws of dif. 

ferent ſtates, particularly by the laws of Oleron, of Wiſbug, and of the 

ee, that if a ſailor is taken by Corfarrs in the ſhip's ſervice, the 

er of the ſhip is bound to redeem him, and pay his wages during 

his captivity ; and although theſe are not the laws of this country, yet 

they ought to be regarded as founded upon the principles of humanity 

and juſtice, which dictate, that a maſter of a ſhip, who contracts with 

ſailors expoſed to ſo many hazards, ſhould be bound, ex bono et quo, to 

refund. any extraordinary damage ſuſtained by them in his ſervice. But 

whatever may be the rule in general, the defender ought in this parti. 

cular caſe to be liable to the purſuer, in ſolidum, becauſe he pitched upon 

the. purſuer as the perſon to be detained; whereas that ought to have 

been determined by lot. It is true that the defender had no right to 

pitch upon him: but ſeeing he did ſo, and acted as maſter after the con- 

nection betwixt him and the crew was diſſolved, he muſt be liable to 
the purſuer for the damages ſuſtained by him through his captivity. 

* The Lords found it proved, that the purſuer was pitched upon by 

the defender to remain as hoſtage with the French privateer, and, 

« in reſpect the defender and the reſt of the crew did obtain their 

* liberty upon the detention of the purſuer, found the purſuer en- 

« titled to the damage ſuſtained by him, beſides his maintenance, 

% and modified the damage to IL. 1, 15s. per month, during the 

& time he was detained; and reſerved action to the defender for 


“his relief againſt all concerned.“ | B. 
Ag, Ro. Dick, Alt. Ro. Bruce & Garden. Clerk, Kirkpatrick. 
Ne LXXXI. 77" JW TTT 


FAMES SPALDING, 
AGAINST 
The HERITORS of the Pariſh of Kirkmichael. 


D charter under the Great Seal, dated in 1615, David Spalding of 
Aſhintully had right to the patronage of the church of Kirkmichael. 
In 1678, Andrew Spalding of Aſbintully obtained, upon his own reſig- 
nation, a charter under the Great Seal, containing a novodamus of the 
lands of Aſbintully, and of the patronage and teinds of. the ſaid pariſh, 
in the following words: Una cum advocatione, donatione gt jure patronatus 
c ecclefie parochialts et parochiæ de Kirkmichael, cum decimis, rectoriis et vica- 
* ris cjuſdem. This charter proceeds upon a ſignature ſuperſcribed by 
King Charles II. and ſubſcribed by the officers of ſtate ; and there is 3 
doquet ſubjoined to the ſignature, ſigned by the proper officers, and ad- 
dreſſed to his Majeſty, ſetting forth what was the import of the ſigns 
ture, and particularly mentioning, that it gave right to © the patronage 
« of Kirkmichael, teinds, parſonage and vicarage thereof ;”” and the char- 
ter was ratified in Parliament, anno 1681. | 
James Spalding having right by aſſignation from Spalding of Aſpintull, 
to certain bygone teinds of the fad pariſh, brought a proceſs againſt the 
heritors for payment; and the heritors having denied that the purſuer's 


cedent had any right to the teinds, he contended that he had right both 
| | | e | qua 


F ii 


9 patron, in virthe of the 23d act P arl. 1690, and alſo by the charter 


| Pla for the heritors: That ſuppoſing Spalding of Aſpintully to be 
| patron of the pariſh of Kirtmicbacl, yet neither the words nor the ſpirit 
| of the act 1690, gave him any right to the teinds of the pariſh ; for 
| the ſtatute only gives the patron right to the teinds, which are not 
4 heritably diſponed.“ Now, as the teinds of this pariſh belonged to 
the abbacy of Dunfermline, (as appears by a tack dated in 1595, granted 
by Queen Anne, with conſent of King James VI. her huſband, to Ogi/- 
vie of Balfour, and which recites, That he and his predeceſlors 
e had been kindly tenants to the abbots of Dunfermline, in the teinds of 


« the ſaid pariſh,)” they were diſponed by King James VI. along with 


the other teinds belonging to the ſaid abbacy, in favour of Queen Anne, 
and the heirs procreate betwixt his Majeſty and the Queen ; whom 
failing, to his Majeſty, his heirs and ſucceſſors whatſoever in the Crown 
of Scotland; and therefore could not fall under the words of the act 
1690, granting to patrons the right of teinds not heritably diſponed : 
neither did the teinds fall under the ſpirit or intention of the ſtatute, for 
the patron had in effect the ſame right to the teinds before the act 1690 


as after it; for it was lawful and uſual for the patron to covenant with 
= the perſon to whom he intended to grant a preſentation, that, upon his 
admiſſion, he ſhould grant to a truſtee for the patron a tack of the 


whole teinds of his benefice during his incumbency, and five years 
WE thereafter, reſerving only ſuch a tack-duty as ſhould be a competent ſti- 
BS pend. And as upon taking away the right of preſentation by the act 


15600, it was foreſeen, that the patron would be deprived of this bene- 


| | | fit, therefore the act gave him the ſuperplus teinds directly, which be- 
fore he had by the circuit of tacks : but as the teinds, belonging to the 
| abbacy of Dunfermline, had been diſponed to Queen Anne and her heirs, 


WS the patron could nowiſe have right to them either before or after the 


a2 1690. Sy | | 1 
=_ Neither does the charter 1678 give any right to the teinds; for, 1/, 


The words there uſed are the common technical words made uſe of 
when a right of patronage, and no more, is intended to be granted, 


b whereby as the patronage of the kirk, ſo alſo the patronage of the 


Leind«s is conferred. 2aly, In ſeveral of the clauſes of this charter, the 


= patronage only is mentioned and not the teinds : particularly in the 
_ clauſe erecting the barony, the patronage is incorporated into the ba- 
= oy without any mention of the teinds in the diſpenſation with taking 
one ſeiſin, and in the Tenendas. 3dly, The charter proceeds upon An- 

eu Spalding of Aſbintully's own reſignation, with an expreſs reference 
to the charter 1615, and therefore could give no right to the teinds, 
z which, it is admitted, did not formerly belong to Aſbintully. It is true, 
chat the charter 1678, contains a clauſe de novodamus ; and it is alſo true, 
chat ſuch a clauſe, when the ſignature is ſuperſcribed by the King, as 
the ſignature 1678 was, may confer a new grant; but as in this caſe, 
ceference is had to the charter 1615, it cannot be underſtood to do {o, 
and is no more than a renewal of the former r ight. 

Aiſuered for the purſuer: That his cedent's right to the teinds is good 
by the act 1690; for the words of the act give the reſpective patrons 
right to all teinds which then remained with the Crown undiſponed : 
10 though the teinds of the abbacy of Dunfermline had been heritably 
iqponed by King James VI. to Queen Anne; yet, as they had reverted 
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in the clauſe de novodamus and though they are not expreſsly repeated 
in ſome other clauſes, yet they are ſufficiently comprehended under the 


| ſeparately and diſtinct from the patronage. It is of no import that the 


 Archbiſh op of Glaſgow againſt Scot of Ancrum, that a clauſe of novodamu: 


him and his ſucceſſors a right to the patronage of Ancrum, though the 
Archbiſhop could ſhow no antecedent right in his predeceſſors to that 


7 . ' E 
to the Crown long before the act 1 690, they are to be conſidered in the 


+ ſame light as if they had never been diſponed. 


And independent of the act 1690, 4/bintully had right to che teind; 
by the charter 1678; and the words uſed in that charter are ſuch 23 


are natural and proper, and ſuch as are commonly uſed when teinds are 


conveyed. When a right of patronage only is conveyed, the words ge. 
nerally are, Cum advocatione, donatione, et jure patronatus eccigſiæ et parochiz 
de A. rectoriæ et vicarie cjuſdem ; whereas, when teinds are intended to 
be conveyed along with the patronage, the words generally are, as in 
the preſent caſe, Cum advocatione, donatione, ei jure patronatus ecclefie et ba- 
rochie de A. cum decimis tam reforiis quam vicariis euſdem. . | 
The teinds are expreſsly mentioned both in the difpoſitive clauſe and 


general words, viz. © The barony comprehending the lands, patronage 
« and others above ſpecified.” And that the teinds were intended to 
be conveyed, is paſt all doubt from the doquet ſubjoined to the fignz- 
ture, which expreſsly mentions the teinds. Further, the ratifieation of 
this charter in Parliament mentions the teinds, parſonage and vicarage 


charter 1678 proceeds upon Andrew Spalding's own reſignation, and re- 
fers to the charter 1615, by which the teinds were not conveyed ; for 
the charter 1678 is nowiſe limited to what was granted by the charter 
1615, which is only referred to as erecting the lands into a barony, and 
Andrew Spalding or his predeceſſors might have acquired right to the 
teinds betwixt the date of that charter and 1678. But ſuppoſe they 


had not, the clauſe de novodamus in the charter 1678, proceeding on a 


ſignature ſuperſcribed by his Majeſty, was ſufficient to give A/hintull a 


right to the teinds; for the chief purpoſe of a novodamus is to convey 


what did not before belong to the obtainer, or to ſecure againſt any de- 
fect in his former right. Accordingly, it was found in the caſe of the 


1n the King's charter to the Archbiſhop in 1608, was ſufficient to give 


patronage. 
The Lords ſuſtained the purſuer's title.“ 


N. B. As the Lords were clear, that the teinds were conveyed by the 
charter 1678, they gave no opinion on the queſtion ariſing from the ad 


1690. - ;. 
Act. Geo. Brown. Alt. Ra. Craigie. Reperter, Lord Drummore. Clerk, Ferber 
i 26th Fuly 1753 


Colonel ABERCROMBIE, 
De 
WILLIAM BAIRD of Aubmeddin. | 
7 HE defender PER inrolled in the roll of freeholders in the count), 


of Banff, upon producing as an evidence of the old extent 15 * 


L rar 1 


lands, an extract from the records of Chancery, of a retour dated in 
the 1 which extract bore, that the lands therein mentioned, then 
holden of the Earl + Marſhall, valuerunt, tempore pacis, ſummam decem 
r monete preamt. 5 4 TD 

A this inrolment, it was Objefed + That a retour of 
lands holding of a ſubject at the date of the retour, was not ſufficient 
evidence of the old extent; for that, as the taxations formerly payable 
to the Crown, were proportioned upon the Crown's vaſſals, according 
to the old extent, it was neceſſary the extent of the lands of ſuch vaſſals 
ſhould be fixed and known, and it is to be ſuppoſed, that for this reaſon 
the act 1744, Jam. III. Par. 7. cap. 55. directs, That retours ſhould 
« contain the auld extent.” But with reſpect to lands held of ſubjects, 
| this regulation was unneceſſary, becauſe the vaſſals of ſubjects were not 
directly liable to the King's taxations, but were only ſo to their own 
ſuperiors in relief of ſuch taxation: and it was argued, that this relief 
was not in proportion to the true old extent, but was according to the 
benefit theſe ſubvaſlals had by their feus ; or according to the agree- 
ment they made with their ſuperiors. In ſupport of this, it appears, 
that in many charters, granted by ſubject- ſuperiors, the old extent had 
been ſcrewed up to be the ſame with the feu-duty, and had been fo re- 

| turned by juries, who were under no neceſſity to enquire of the real 
old extent, except where the lands were held of the King or Prince. 
And this hypotheſis beſt accounts for the proviſo in the act 168r, Char. II. 
Par. z. cap. 21. That the old extent muſt be diſtin from the feu- 


duties in feu- lands, in which caſe the Court hath always refuſed to 


= ſuſtain the retour as a proof of the old extent. 

E Anſwered for the defender: That the act 1744, without diſtinQion, 
cappoints all retours to contain the old and new extent. All retours, 
BS without diſtinction, are upon a brief from the Chancery to the King's 
Ss Judges. Without diſtinction they are the verdicts of a jury upon oath, 
which verdicts, until falſified in courſe of law, the Court is bound to 


one in reſpect of the ſuperiority, and another in reſpect of the proper- 
WS ty, is a thing unheard of in our law. The act 1681 requires, indeed, 
that the old extent be diſtinct from the feu-duty, which is the caſe 
here; but it makes no diſtinction of old extents, that is, it gives no 
Wy zround to ſuppoſe, that there ever were two old extents in reſpe& of 
— the ſame lands. „„ 

. In like manner, the act 16th Geo. II. mentions retours, in general, 
vithout diſtinction. How then can the Court diſtinguiſh ? Before this 
flaſt act, the Court has found charters alone to be evidence of the old 
_ <xtcnt. By this act, all other evidence of the old extent, except that 
of the retours prior to 168 1 is cut off. The purſuer's doctrine would 
reduce this evidence to a ſtill more narrow baſis : for it would exclude 
above one half of the retours in Scotland. ; 
The Lords repelled the objection to the retour, that the ſame, be- 


_ * ing of lands holding of a ſubject, is not ſufficient evidence of the 
* old extent.” Þ — ently 
For the 2 5 bead A, 27 WE For _u defender, Fa. N erguſon, Ro, Dundas. 
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axe for proof. To ſpeak of two old extents for the ſame lands, vis. of 
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; B ANNER M AN having arreſted certain ſums in the hands of 


The will of letters of looſing arreſtments uniformly, is, that the execu- 


though good at the time of finding caution, may become inſolvent be. 


ginary, ſeeing that act of Parliament provides all caution to be found 


ſubject till caution be found. Of this the arreſter may be certiorated 


ſerved by Forbes, 18th July 1707, Crichton againſt Borthwick: 


N* LXXXIV. | 28th July 1753 


1 m3 1} 


— 


ELIZABETH BANNERMAN Supplicant. * 


N* LEXXIN, erg oh e 26th June 1753. 


Fames Salmon, due by him to her debtor, obtained decreet of forth. 
Ka vn Salmon, in a ſuſpenſion, pleaded, That he had lawfully paid 
the debt, for that the arreſtment in his hands had been fooled Upon 


caution. 
Anſwered, Intimation of looſing the arreſtment had not. been made 


to the arreſter, therefore the payment unwarranted ; for that, Ino, 


tor thereof intimate the looſing of the arreſtment to the arreſter, and 
deliver to him a copy, containing the day of looſing of the arreſtment 
witneſſes preſent thereat, and cautioner found therein ; otherwiſe that 


the arreſtment ſtand and remain unlooſed. 
2do, This ſeems to be agreeable to reaſon, becauſe the cautioner, 


fore the arreſter knows that the arreſtment was looſed, or who is cau- 


tioner, ſo as to have an opportunity to proſecute him. 
Replied for Salmon the arreſtee: Such intimation is not required by 


the act 1617, Ja. VI. Parl. 22. cap. 17. The danger pretended is ima- 


to the clerk of the bills, who is liable for the ſufficiency of the cau- 
tioner. Further, the will of letters of arreſtment, is only to ſecure the 


at — bill- chamber, which 1s a place of record, patent to all the lieges, 
Before the act 1617, when caution was found to a meſſenger only, in- 
timation was neceſſary, and though now no longer ſo, yet the ſtyle of 
the letters continues the ſame. This point was decided in a caſe ob- 


The Lord Ordinary ſuſtained the reaſon of ſuſpenſion, and a reclaim- 


ing petition being offered, | 
* The Lords refuſed the ſame, and adhered. 8 x 


For Baanerman, David Graeme. 


WILLIAM URQUHART of Meldrum, 


AGAINST 


The OFFICERS of STATE and HERITORS of CM %’ 


IN the caſe betwixt . parties, concerning the right of the patros 
age of the kirk of Cromarty ; for which, ſee what is marked abo, 
Ne 15. the Lord Ordinary reported the points remitted to him by the 
interlocutor of that date, vis. © Whether the Biſhop of Rs right to 
the patronage from Sir Robert Innes, by the contract 1636, is prefer- 
« able to the purſuer's right derived from the ſaid Sir Robert Iunes, by 
= © Sipoſition 1 in 1656; and, alſo, whether the purſuer's right be 2 


% 


f 123 7 


by the 6th act, Parl. 1695, he having purchaſed the patronage toge- 
« 2 Sir Kenneth Meeri“: eſtate, at a judicial ſale.“ 
On the firſt point, the purſuer Obje#d: That the contract 1636, 
| whereby Sir Robert Innes diſponed the patronage to the Biſhop, was null 
be act goth Parl. 1579; becauſe, though the names of three witneſſes 
to the ſubſcription of Sir Robert Innes be inſerted, yet theſe witneſſes are 
not deſigned, unleſs the defenders will condeſcend who were the wit- 
neſſes, and aſtruct the condeſcendence. 1 | 3 
Anſwered for the defenders: That there was no neceſlity for deſigning 
the witneſſes until the ſtatute 168 1; for the act 1579 only requires, that 
witneſſes be defigned in deeds, not ſubſcribed by the party, but by nota- 
ries; and it appears from the records, that, betwixt the 1579 and 1681, 
great numbers of deeds were executed without deſigning the witneſſes. 
Replied for the purſuer: That it is evident the clauſe of the act 1579, 
requiring witneſſes to be“ denominate by their ſpecial dwelling places, 
« or ſome other evident tokens,” refers as well to deeds ſubſcribed by 
the party, as to thoſe ſubſcribed by notaries. Sir George Mackenzie con- 
ſiders it in this view, in his obſeryations on that act: and ſo have the 
Lords in many caſes; particularly 15th July 1664, Colvil againſt Execu- 
tors of Lord Colvil; and, 3d-February 1665, Falconer againſt the Earl of 


| 


- 


the deed, the uſer of it behoved to condeſcend on them, and prove his 
condeſcendence: and what is enacted by the 5th act, Parl. 1681, is that 
the deed ſhall not be ſuppliable by condeſcending on the witneſles, if 
they be not deſigned in the deed itſelf. oh | 
The Lords ſuſtained the objection, That the witneſles deſignations 
“ were not inſert in the body of the contract 1636; but found, that 
the ſame might be ſupplied by condeſcending on their deſigna- 
tions, and aſtructing the ſame.” 
. The purſuer farther Ohjected, That ſuppoſing the defenders ſhould be 
= able to condeſcend on the witneſſes, and aſtruct their condeſcendence, 
== yet the purſuer's right is preferable, becauſe derived from the Earl of 
Cromarty, to whom Sir Robert Innes, in 1656, diſponed this patronage 
along with the barony of Delny, upon which the Earl expede a charter 
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and was infeft: and therefore, though he had the poſterior diſpoſition, 


vet he was preferable to the Biſhop of Reſ, by having firſt completed 
title by infeftment; for the infeftment ſaid to be taken by the Biſhop 
in 1636, is null, for ſeveral reaſons, to be afterwards mentioned. 

Aiſwered for the defenders: That a patronage, by its proper and ori- 
= 2:nal nature, is neither a feudal ſubject, nor held by a feudal tenure, 
but is a perſonal right or privilege like nobility, and is deſigned by the 
cgaanoniſts to be jus idoneos rectores in ecclefris inflituendos epiſcopo offerendi ; quod 
_ 2/cui in cclfia acquiritur, quod co ipſe, vel eius auttores, ecelgſiam poſuerint, 


ædifcarint, vel opibus non minimum auxerint, conſenſu epiſcopi adhibito, ex quo 


Lie, cum. utilitate, honor et onus ſimul reſultant. Calvin. voce Patronatus. 
1 Agreeable to this, Lord Starr, B. 2. tit. 8. F 33. ſays, © That though pa- 
„ fronages do ordinarily paſs as annexed to lands by charters of bo- 
Is roughs, baronies or lordſhips, yet they may paſs without infeftment 

as jura incorporalia. This patronage was held according to the ori- 
Sal nature of the right, by the Biſhop or Chapter of Ree without any 
_ fcftment, till the year 1588, when it was annexed to the barony of 
Deiny, and with that barony, granted by King James VI. to Sir William 


Keith; 


* 


_ King; where they found, that if the witneſſes were not defigned in 
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Keith; and ſo ſoon as it was diſunited from the barony, which it was 
by the contract 1636, it returned to be of its original nature, that is an 


incorporeal right, held and tranſmiſſible without infeftment. 
Replied for the purſuer: That as there are proper ſymbols eſtabliſhed 

for the tradition of patronages, as. well as of other real rights, ſo the 

general rule ought to obtain as to them, that the firſt infeftment com- 


pletes the tranſmiſſion; but whatever be the caſe of patronages in gene. 


ral, it is certain that ſuch as have been annexed to lands, and tranſmit. 
ted by infeftment alongſt with them, muſt continue to be tranſmitted 
in the fame manner; and as the right to this patronage was eſtabliſheg 


in the perſon of Sir Robert Innes by infeftment, ſo he could not be di. 


veſted of it without infeftment taken on the contract or diſpoſition, 
The Lords found, that Sir Robert Innes could not be completely de. 


© nuded of the patronage in favour of the Biſhop, without ſeiſin 


„ following in the perſon of the Biſhop.” OT | 
The defenders having produced, from the record, an extract of a ſei. 
fin taken by the Biſhop of Roſs in 1637; the purſuer objected, that the 
ſeiſin was null, becauſe it did not bear the delivery of ſymbolical poſſeſ. 
ſion by the bailie to the attorney, by a pſalm- book, the ordinary ſym- 
bol for a patronage; but only bears in general, that ſeiſin was given, 
the ſolemnities uſed in like caſes being obſerved: and as ſuch general 
clauſes had often by the Court been found inſuffictent to ſupport the 
executions of legal diligence, far leſs could they ſupport an inſtrument 
of ſeiſin. 5 a . „ , 
Anſwered for the defenders: 1, That it was but a modern invention 
to take infeftments upon patronages, and therefore there were no eſta- 
bliſhed ſymbols for giving ſuch infeftments: none ſuch are mentioned by 
Craig or Stair ; and though in ſome inſtances we find a pſalm-book given 
as a ſymbol for a right of patronage, yet ſeiſins of ſuch rights were of. 
ten given without ſuch ſymbols. BS Fi at. 
2dly, As the inſtrument bears that ſeiſin was given juris folennitatibus m 
femilibus fieri conſuetis debite obſervatis ; this was ſufficient: as has often 
been found in fimilar caſes; particularly 2 1ſt March 1628, Maxwell againſt 
Portale, when the ſeiſin of a {almon-fiſhing was ſuſtained, though it did 
not bear per traditionem cymbe et retis, but only that the bailie came to the 
ground of the land and fiſhing, and gave ſtate and ſeiſin of the ſame. 
© The Lords repelled the objection, in reſpect that the ſeiſin bore, 
* that the uſual ſolemnities in the like caſe were obſerved.” | 
The purſuer further objected, That the ſeiſin was null, becauſe the 
extract produced, and the copy in the regiſter, wanted the /ignum of the 
notary which ought to contain his motto and name, and is his proper 
ſubſcription: that a ſeiſin was null for want of this, the Lords found in 
1731, in the caſe of the creditors of Fordanhill, though the, inſtrument 
was all wrote by the notary's own hand, | TOE 
Anſwered for the defenders: That it appears from the copy in the reg! 
ſter, and the extract thereof produced, that the principal inſtrument of 
ſeiſin was atteſted and ſubſcribed by the notary in the uſual manner; the 
doquet, Ego vero Gulielmus Lauder, &c. being wrote by the notary's own 
hand. It is true, the fgaum and motto of the notary are not copied into 
the regiſter; but it appears from a certificate from the keeper of the !& 
cords in the lower Parliament-houſe, that in the particular regiſter of ſei- 
ſins for the ſhire of Inverugſi, (in which record the Biſhop's ſeiſin is reg. 
ſtrated) from 1636 to 1643, the notary's ſgnum is not inſert in any copy 
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[ 125 J 
of a ſeiſin in the regiſter; but it is not from thence to be preſumed that 
ſuch was wanting in the principal inſtrument. PAN x, LOR 
„ The Lords repelled the objection.” 4 . 
On the /econd point, vis. if the purſuer's right be ſecured by the 6th 
act Parl. 1695, it was pleaded for the purſuer, That by the ſaid act it is 
: 1. * the creditors, as they ſhall be ranked by the Lords of Seſſion, 
« ſhall be for ever exonered, and the lands and others purchaſed diſbur- 
« Jened of all debts and deeds of the bankrupt, or his predeceſſors, from 
„% whom he had right.” That the purſuer purchaſed this patronage at 


the judicial fale of Sir Kenneth Machenzie's eſtate, and is therefore ſecu- 


red by that clauſe of the act, from any deed done by Sir Robert Innes, 
from whom Sir Kenneth derived right. And to this it will be no good 
anſwer to ſay, that the Crown, 1n right of the Biſhop, does not claim 
= upon any deed done by the predeceſſors of Sir Kenneth Mackenzie, but 
WS upon a deed done by Sir Robert Inner, whereby the Biſhop was prefer- 


able both to Sir Kenneth and to his predeceſſors ; for it can make no dif- 
ference, whether the deed was done by one of the bankrupt's anceſtors, 


or by one of his authors; the intention of the ſtatute was to make the 
archaſer ſecure in all events, and ſo the Lords have conſtructed it as 


L a often as the caſe has occurred, particularly 21ſt June 1720, Jobn Chal- 
nere againſt Sir Andrew Myreton, obſerved in the Dict. of Dec. vol. 11. 


. 312.3 and in 1739, Bailie Dundas having purchaſed a tenement, at a 
fale carried on by the creditors of Thomas Wyllie, Lady Rollo claimed 
right to the tenement, her father having adjudged it from Henry Wyllic, 


| : | Thomas's younger brother, and. repreſented that Henry's ri ght was pre- 
= fcrable, in reſpect that the right of Thomas proceeded from his father, 


: and was under a faculty to alter, which the father exerciſed by diſpo- 
ning the tenement to Henry: yet the Lords found that Mr Dundas's right 


I | was ſecured by the act 1695. The claim in that caſe was indeed found- 
= cd on a deed of the bankrupt's father, but then the bankrupt did not 


derive right from him as heir, but by a fingular title. 


__ AAr/wrrcd for the defenders : That as the King was not made a party 
co the proceſs of. ſale, the decreet of ſale could not prejudge him: and 
it would be abſurd and unjuſt, that the eſtate of a third party, who was 
not called, and had no opportunity to object, ſhould be ſold for pay- 
ment of the bankrupt's debts : but by no ſtatute is any ſuch iniquity in- 
Wy troduced. The deſign of the acts concerning the ſale of bankrupt e- 


ſtates, 1s to transfer to the purchaſer for the uſe of the creditors, the 
cẽeſtate that truly was in the bankrupt ; but not to create for their uſe, 
ay new eſtate or intereſt which never belonged to them. And the 
chief ſcope of the act 1695, is to provide in favour of the purchaſer a 
method whereby he might pay or conſign the price: and the meaning 


of the clauſe founded on by the purſuer, is that the purchaſer ſo paying 


or configning, ſhall have all right or title which belonged to the bank- 
_ pt or his predeceſſors, and that was deſcendible or competent to him, 
and which he or his creditors jointly had in their power to have made 
over to the purchaſer by voluntary conveyances: but not that the pur- 
chaſer ſhall be preferable to third parties, who may have derived a prior 


right to the lands, from a remote author of the bankrupt's predeceſſor, 


* 


and who thereby had a preferable title to any that was in the bankrupt 
| himſelf, That this is the ſenſe of the act, is further evident from the 


| words that immediately follow in the ſame clauſe, vis, © And that the 


« That the purchaſer, at a judicial fale, paying the price offer- 
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© bankrupt; or his heirs or apparent heirs, or creditors without excep 


*. tion of minority, not compearing, or conceiying themſelves to be pre. 
« judged, ſhall only have acceſs to purſue the receivers of the price and 
« their heirs. All this proviſion is made in reſpect of the perſgy, 


who were entitled to claim in right of the bankrupt himſelf: but there 


is nothing in the ſtatute. importing, that the eſtate of one not called in 


the proceſs, can be ſold for another man's debts. 


The Lords found, that the right of the Crown was not barred by 
the decreet of ſale. “T! 5 . 5. 


AQ, Ferguſon Alt. Advocatus & Beſwel. Reporter, Kilterran. Clerk, Gi h/ 


1 


„„ 31ft July 1753 


PATRICK HALDANE, Eſq, 
A GAINST 


ARCHIBALD burz ef DOUGLAS. » 


FE Duke of Douglas was debtor to his ſiſter Lady Jean Douglas, i 


father. V | 5 
The Duke, in March 1718, gave Lady Fean a further proviſion, by a 
bond for 30, ooo merks Scots bearing annualrent, but revocable at pleaſure. 
In 1728 and 1731, Lady Jean borrowed from the Duke two ſums, 2. 
mounting to IL. 750 Sterling, for which ſhe granted bonds in the uſual 
form, bearing annualrent and penalty” 

_ Notwithſtanding of theſe bonds, the Duke continued to pay to Lady 
Jean the full annualrent of the ſaid 20,000 and 30,000 merks Scots, and 


an additional annuity of L. 161 Sterling provided to her, as marked in 


the cale betwixt Mr Haldane and the Duke, 15th February laſt, N* 66, 
to Whitſunday 1749, when he ſtopped payment. | | 

Lady Jean being debtor: to Mr Haldane in the ſum of L. 500 Sterlny, 
ſhe aſſigned to him as much of the 20,000 merks bond as would pay 
that ſum and annualrents thereof; and Mr Haldane brought an action 
againſt the Duke for payment. . ets | 

Pleaded for the Duke: That Lady Jean was debtor to him in the ſum 
of I. 750 Sterling, and annualrents thereof ſince 1731, which extin- 
guiſhed the ſaid bond of 20,000 merks, and made a balance due by 
Lady Fean to the Duke. 57 ; | 0 

Anſwered for Mr Haldane: That, both by the civil and Scots lay, 
compenſation operates %% jure from the date of the concourſe, at what- 
ever time it be proponed; and therefore Lady ran being firſt credito! 
to the Duke in 20,000 merks Scots, and in the year 1731, becoming 


debtor to him in L. 750 Sterling, ſhe from that period remained creditor 


to him only in L. 361: 2: 24 Sterling with the annualrent thereof. That 
ſuch was the effect of compenſation by the civil law, is certain from 


L. 21. F. de compenſationitus ; and L. 4. cod. cod. which preciſely deter 


mines the preſent queſtion. The words are, Si conflat pecuniam invict 
deberi, ipſo jure pro ſoluto compenſationem haberi oportet, ex ea tempore ex quo d 
utrague parte debetur, utique quoad concurrentes quantitatet, ejuſque ſolius 9 


amplius apud alterum ęſt uſure debentur. It is true that the defender mu 


propone 


, 


I the ſum of 20,000 merks Scots, due by a bond of proviſion bear. 
ing annualrent, granted to Lady Jean, by James Marquis of Douglas her 
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propone compenſation, otherwiſe the judge cannot know it, and fo far 
it is Hadi. yet being proponed, the law determines the effect of it, 
which is altogether juris, See Perezius ad codicem, tit. de compenſat. n. 5. et 


V-or. diff. tit. ff n. 2. And that compenſation has the fame effect by the 


law of Scotland, is the opinion of Sir George Mackenzie, inſt. b. 3. tit. 4. 
and of Lord Stair, b. 1. lit. 18. $6. his Lordſhip ſays, © Compenſation 
« 5s a kind of liberation, as being equivalent to payment: for thereby 
« two liquid obligations do extinguiſh each other, %% jure, and not on- 
« ly ope exceptions : for albeit compenſation cannot operate if it be not 
« proponed, as neither can payment; yet both perimunt obligationem iþ/o 
ee jure, and therefore are not arbitrary to either party to propone or not 
« propone, as they pleaſe; but any third party having intereſt, may 
« propone the ſame, which they cannot hinder.” The law ſo ſtanding, 
the payments made by the Duke to his ſiſter ex gratia beyond what he 
was debtor for, cannot alter the caſe, nor can he now demand back, or 
plead upon theſe payments which he gave her, as they muſt be conſi- 
dered as gifted ; but the purſuer, in her right, is entitled to demand 
from the Duke, the L. 361 Szerl. which, in 1731, his Grace owed to his 
ſiſter Lady Fean, above the ſum compenſated by Lady Jean's bonds, and 
the annualrent thereof ſince Whitſunday 1749, when the Duke ſtopped 
ment. : AED 1 T8, 

Replied for the Duke : That by the law of Scotland, as appears from 
act 141. Parl. 1592, compenſation is a defence or exception, which a 
defender may propone or not, as he thinks proper; and when he pro- 
pones it, it muſt be ſuſtained in the manner he pleads it, and not ac- 
cording as the purſuer finds it moſt convenient for him. The concourſe 


of the debt due by Lady Jean to the Duke, had no effect upon the bond 


of proviſion ; both theſe debts ſubſiſted, the Duke was debtor to her in 


20,000 merks Scots, and ſhe to him in L. 750 Sterl. and the Duke might 


have aſſigned away the L. 750; in which caſe, he could not have plead- 
ed compenſation, but behoved to have paid the full 20,000 merks, after 
which Lady Jean behoved to have paid the L. 750 to the aſſignee. And 
ſeeing the Duke did not, till the commencement. of this action, plead 
the compenſation, but paid the full annualrent of the 20,000 merks, 
notwithſtanding of Lady Fean's being debtor to him in L. 750 Sterl. ſhe 
and her aſſignee cannot now refuſe to pay the ſum in her bond and an- 
nualrents thereof, or to admit the compenſation founded thereon. 
** The Lords ſuſtained the compenſation proponed by the Duke of 
Douglas, upon the two bonds granted by Lady Fean to his Grace, 
* both as to principal and intereſt due on the ſaid bonds, to extin- 
guiſh the bond in queſtion for 20,000 merks, and intereſt there- 


(e of. 99 | | B 
Act. Advocatus. Alt. R. Craigie. . | Clerk, Kirkpatrick. 
N* LXXXVI. Et 31ſt July 1753. 


Mr FOHN GOL DIE, 


AGAINST 


The TRUSTEES of Murray of Cherrytrees. 


MAR GARET MORISON, proprietor of the lands of Maiſon-Dieu, 
when fifteen years of age and on deathbed, executed a ſettlement 
of 
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four weeks after the date of this deed, without heirs. 

Mr John Goldie, her uncle by the mother's fide, obtained from the 
Crown a gift of the ſaid lands of Maiſon-Dieu, as having fallen to his 
Majeſty as ultimus heres. by 8 


of her eſtate, in favour of Jamer Murray of Cherrytrees : the died about 


= 


In conſequence of this gift, Mr Goldie raiſed a declarator of his right np 
wherein he called Mr Murray of Cherrytrees, and concluded for reduc. MM 
tion of the deed granted in favour of Mr Murray by Margaret Moriſn, 

as being granted during her minority, and on deathbed. ” 5 
Mr Murray died during the dependence, and the proceſs having been 
transferred againſt his eldeſt ſon, he refuſed to enter heir or to defend, 
whereupon decreet was pronounced in favour of Mr Goldie, after which Ml 


he inſiſted againſt the tenants of Maiſon-Dieu, for mails and duties; in 
which proceſs, the truſtees, to whom Mr Murray had diſponed his eſtate 
for certain uſes, compeared, and were admitted to be heard, as marked 
28th November laſt, N“ 38. . 

It was ꝓleaded for the truſtees: That in this caſe there was no place 
for the King's donatar, becauſe Margaret Moriſon having executed a dif. 
poſition of her eſtate before her death, in favour of Mr Murray, the 
lands thereby belonged to him, and not to the Crown; and though the 
diſpoſition was executed upon deathbed, yet the law of deathbed being 
introduced ſingly in favour of heirs, as appears from the ſtatutes Milli- 
elmi cap. 13. and from the deeds being valid, if conſented to by the heir, 

and as it is a limitation of that natural right, which a man has of diſ- 
poſing upon his property, it is not to be extended in favour of the 
Crown or its donatar; for the Crown does not ſucceed as heir, but 
takes the eſtate tanguam bona vacantia as belonging to no body. Any dif- al 
ficulty which occurs upon this point, ariſes from an abuſe of words, the 
King being ſaid to take as ultimus heres; but there is in this caſe really 
no ſucceſſion, but there being none to ſucceed in the character of heir, 
the right veſts in the Crown jure corona. That the matter ought to be 
thus conſidered, appears from Craig, Tit. de Regalibus, F 30. And Lord 
Stair treats of this right not under the head of ſucceſſion, but in b. 1 
tit. 3. $ 47. under the general title of confiſcation, where he has theſe Wl 
words: Ultimus heres may ſeem to be a ſucceſſion from the dead, and 
© to come in amongſt other heirs ; yet though it hath the reſemblance of 
“ an heir, becauſe it hath effect where there is no other heir, and makes 
the heritage liable to pay the defunct's debts, it is only a caduciary con- 
* fſcation of the dgfunct's eftate, with the burden of his debt, but no proper 
« ſucceſſion to him therein.” And therefore to extend the law of death- 
bed in ſupport of an eſcheat or caduciary confiſcation, or to defeat a 
ſettlement of an eſtate executed by the defunct who had no agnates or 
lawful heirs, whilſt /az@ mentis though on deathbed, would be extreme- 
ly hard, and would be an extenſion of the law of deathbed, to a caſe 
which does not fall within the reaſon or parview thereof. And though 
a baſtard cannot diſpoſe of his heritage on deathbed in prejudice of the 
Crown, it will not from thence follow, that another perſon who has no 
heirs, cannot diſpoſe of his; for the reaſon why a baſtard cannot dif 
pone, is becauſe he has not teffamenti factionem ob defetium natalium, and 
5 a diſpoſition on deathbed even of heritage, is conſidered as a teſtameni 
or donatio mortis cauſa, _ 0 FN | 

As to the other reaſon of reduction founded on Margaret Moriſon's ini, 
nority, this depends on the ſame principles with the other ground 1 

| = ; | reducti 
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| witl ſuffice; the reſtraint upon minors is in favour of their heirs, and 
ne who challenges the deed, muſt be heir and qualify leſion: but furely 
it was no leſion for a minor to diſpone her eſtate to prevent its beco- 
ming cadueiary, or being confiſcate . . 
| red for the purſuer: 1/, That the law of deathbed was intro- 
| duced in favour of all forts of heirs, whether thoſe ſucceeding ab inte/- 
| 220, or thoſe named by the defunct when in health; and there is no 
reaſon for denying the benefit of this law to the King, who, though in 
ſome particulars he differs from other heirs, not being univerfally liable 
for the defunct's debts, yet ſucceeds, and 1s conſidered as heir, Stair, 
WT 7. 4. 77. 13. Beſides, the law of deathbed was not introduced fingly in 
Es our of heirs, but likewiſe in favour of dying perſons, that they might 
vpe free from undue ſolicitations ; and becauſe they are preſumed not 
to have ſufficient firmneſs of judgment for diſpoſing of their heritage. 
= This is the account given of the matter, Reg. Mag. L. 2. C. 18. g. 
Va præſumitur, quod fi quis in infirmitate pofutus, quaſi ad mortem, terram 
an d/ribuere cæperit, quod in ſanitate facere noluit, hoc polius ex favore ani- 
ui, quam ex mentit delibęratione, evenerit: and by Craig, L. 2. dieg. 1. { 18. 
wich theſe authors Lord Stair agrees, L. 3. T. 4. H 27. The reaſon 


dal rights not diſpoſable by teſtaments, but only by inveſtiture ; but 
( alſo for public utility, becauſe perſons on deathbed are weak, the 
mind being eaſily affected by the trouble of the body, and ſo is eaſy 
( to be wrought upon by inſinuations and importunities, to do decke 
= © contrary to their intereſt and former reſolutions.“ If theſe authors 
are right in the account they give of the foundation of this law, it muſt 
take place, whoever is to ſucceed to the heritage; and there appears no 
reaſon why perſons who have no heirs jure ſanguimis, ſhould be expoſed 
co diſturbance and importunities when dying, more than the reſt of his 
= Majeſty's ſubjects. | 


SS :w-books, that a baſtard cannot diſpoſe of his heritage on deathbed, 
in prejudice of the Crown: now the King's ſucceſſion to a baſtard is a 
= ſpecies of his ſucceſſion us u/timus heres ; for when a baſtard has no 
iſſue, he can have no agnates, being ex incerto patre, and therefore his 
eſtate falls to the Crown: and ſeeing, in ſuch a caſe, the law of death- 
bed takes place, there is no reaſon why it ſhould not alſo obtain when 
the King ſucceeds as laſt heir, becauſe the defunct left no heirs of 
blood. It is not owing to a baſtard's not having tfamenti factio that he 
cannot diſpoſe of his heritage on deathbed ; for this right has no con- 
nection with the diſpoſal of heritage: no lawful born ſubject can diſ- 
poſe of his heritage by teſtament ; nor can a baſtard diſpoſe of his he- 
tage on deathbed, though the King has by legitimation granted him 
the power of teſting. 4 

a, It appears from the tenor of the declarator of the King's right 
s laſt heir, that it has been underſtood, that his right could not be de- 


pretending intereſt, © to hear and ſee it found and declared, that all 
. lands and heritages, c. which belonged to the defunct at the time 
= | of his deceaſe, or the time of contracting the diſeaſe, whereof he died, do be- 
long to the donator,” Sc. Stair, L. 4. Tit. 1 3. P. 582, 
The other reaſon of reduction founded on the minority of Margaret 
Moriſon, is alſo relevant: for minors are debarred from altering the 
3 courſe 


©-JuAion upon che 1 of deathbed; and therefore the ſame anſwer 
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of this cuſtom may be conjectured, not only from the nature of feu- 


2dly, It is admitted, and is proved by the authority of moſt of our 


eated by a deathbed deed ; for it calls on all and ſundry having or 
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courſe of ſucceſſion to their lands, becauſe they are preſumed, durir 
their minority, not to have ſufficient ſtability of judgment for makin 
ſuch an alteration ; and this reaſon takes place, whoever be the he? 
that is prejudged by the alteration. . 
The Lords found, that it was competent to the Crown's donator 

* to object to the diſpoſition granted by the deceaſed Margar! 

% Moriſon to James Murray of Cberrytrees, upon the head of death. 


bed, and ſuſtained the objection.“ . 


Act. Advocatus & J. Ferguſon, Alt. Lockhart. Reporter, Julire. Clerl. Clerk, Juflice, 3 


Ne LXXXVII. T7 th Auguſt 1753. 
INDIEN GREY, 
| AGAINST 


CHARLES STEWART, FAMES GREY, and FAMES MILLAR. 
AMES GREY expoſed his lands to be fold by public roup to 
the higheſt offerer. At the roup, James Millar was ſeemingly the 
igheſt offerer, and Andrew Grey was the ſecond. Soon after the roup, 
James Grey the ſeller of the lands diſponed them to Charles Stewart, for 
whom it was pretended, that Millar had offered by commiſſion, 4 
drew Grey the ſecond offerer infiſted in a reduction of the ſale made at 
the roup to Millar, and of the diſpoſition made in conſequence of that 
ſale by James Grey to Charles Stewart; and he contended that Milly 
was only what is called a white bonnet, vis. a perſon employed by the 
ſeller to raiſe the price, without any intention of buying for himſelf, 
and ſecured that he ſhould not be bound by his offer. The purſuer 
further alleged, that Charles Stewart was partaker of the fraud, in ſo far 
as he knew that Millar was employed by the ſeller as a white bonnet, 
At adviſing a proof in this caſe, it was mentioned from the bench, 
that this too common practice of employing white bonnets at roups, 3 
Vas a manifeſt cheat. The perſon. who advertiſes a ſale by auction, Wn 
pledges his faith to the public, that he is to ſell to the higheſt bidde, 
and is not to buy for himſelf. In this caſe the purſuer was really the 
higheſt offerer, ſeeing the offer of white bonnet is no offer at all. That 
in the caſe of the ſale of Keith, the Court was clearly of this opinion 
upon the general point, though the deciſion went upon the particular 
circumſtances of the caſe. eas — | 
* The Lords found, that the offer made at the roup by James Millu, 
vas made by him by commiſſion from, and for the behoofof Jan 
* Grey the ſeller, and was illegal and fraudulent; and that there 
* fore Andrew Grey, the immediate preceding offerer, ought to bt 
preferred as the higheſt offerer at the ſaid roup: and found 
* ſufficient evidence, that Charles Stewart, who was preſent at tht 
* ſaid roup, was partaker with James Grey of the ſaid fraud, and 
therefore ſuſtained the reaſon of reduction of the diſpoſition 0 
% James Grey to the ſaid Charles Stewart, and ſeiſin following thett 
on, and reduced the ſame; and found the ſaid James Grey obli 
* ged, on the purſuer's making payment to him of the price of 
** fered by him at the ſaid roup, to diſpone the lands to the parted 
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ſiſted only for the expences of the complaint. 


>a 
: 


1. 1 4 


Act. Bofwel. | ; | Alt. Hay. | N f a | { Clerk, Juſtice. 


NSN: oor 7 7 - 20th dagy 1783. 

NES and EAN BRODIES, 

| % AGAINST 

JAMES STEPHEN Commiſſary- depute of Moray. 

— $ and Fean Brodies obtained themſelves decerned joint execu- 
tors dative qua neareſt of kin to their deceaſed ſiſter Margaret Bro- 

die, and gave up in the inventory nothing but a ſmall part of the houſe- 


hold-furniture which had belonged to her. The Commiſſary-depute 
refuſed to give out the confirmation, becauſe the inventory did not con- 


tain all the moveables of the defunct, and inſiſted that the executors 


ſhould give up inventory upon oath, bearing that the inventories con- 
tained the whole moveables which belonged to the defunct, and had 
come to their knowledge. TR 

| Agnes and Jean Brodies gave in a ſummary complaint to the Court of Seſ- 


= fion, complaining of the above refuſal, and argued, that as by the act 24. 
Parl. 1690, it is provided, that the neareſt of kin ſhall have liberty to 


confirm or not to confirm the teſtaments of perſons deceaſed, as they 
think proper, and ſhall not be compelled to confirm by the Commiſſaries 
or their Fiſcals; ſo when the neareſt of kin chuſes to confirm, he may 
confirm part by giving up in inventory as much as he pleaſes, and can- 
not be compelled by the Commiſſary to give up more. And ſuch par- 
tial confirmations have been found by late deciſions of their Lordſhips, 
ſufficient to veſt the right of the whole moveables in the perſon of the 


neareſt of kin. 


To this complaint the Commiſſary-depute anſwered, that by the in- 
ſtructions to the Commiſſaries, no teſtament is to be confirmed, till the 
executor make oath that the inventory. contains all the moveables of 
the defunct, which have come to the executor's knowledge; and the 
ſtyle of the confirmation 1s, that the inventory is faithfully given up by 
the executor, And although, ſince the ſaid act of Parliament, a Com- 


miſſary cannot compel perſons to confirm a defunct's teſtament, yet if 


they do confirm, they ought to give up inventories faithfully, and up- 
on oath, eſpecially where creditors are intereſted, and inſiſt for an 
oath ; and in the preſent caſe, the reſpondent is himſelf a creditor to 


the defunct. 


Before the complaint and anſwers were adviſed, the Commiſſary-de- 
pute had given out the confirmation, and therefore the complainers in- 
6 The Lords found, that the reſpondent did wrong in refuſing to give 

our the confirmation mentioned in the complaint, and found him 


liable to the complainers in the expences of the complaint.” B. 


AQ. Lock hart. ; Alt. Tho. Hay. 2 > | Clerk, Pringle. 


N* LXXXIX. 


jn terms of the articles and conditions of roup: and found the 
t defenders liable to the purſuer in the expences of this proceſs.” s. 
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3X EPHE N BRO 0 M FIELD of Mains, 
AGAINST FS 


JOHN YOUNG of Shankfoot. 


Y minute of tack, dated gth April 1750, Stephen Broomfield ſet to John 
B Young the lands of Hafſendean for the ſpace of five years, for which 
Young was to pay a certain yearly tack-duty, and the minute concludes 
with theſe words, And all parties agree, that this minute be extended 

on ſtamped paper, betwixt and the firft of May, under the penalty of 
JL. 10 Sterling, to be paid by the party failier to the party obſerver or 
« willing to obſerve.” 435 1 | 
A few days after the date of the ſaid minute, John Young intimated un- 
der form of inſtrument, to Stephen Broompeld, that he reſiled from the 
agreement of entering into a five years tack; whereupon Stephen Broom- 
field brought a proceſs againſt him, concluding that he ſhould be obliged 
to enter into a tack of the ſaid lands, and to perform all the ſtipulations 
incumbent on him by the ſaid minute. 3 | 
Pleaded for the defender: That he can be no further liable than to 
pay the penalty of L. 10 Sterling, as the minute does not bear that the 
penalty was to be paid by and attour performance, and therefore each par- 
ty was at liberty to reſile from the bargain upon payment of the penal. 
ty. Penalties were firſt introduced by the Roman lawyers in obligations 
of this kind, gue in facto conſiſtunt, becauſe if the fact was not performed, 
the creditor had an action ad damnum et 95d of - but as this damage was 
always uncertain and illiquid, and depended upon a difficult proof; to 
prevent theſe queſtions, penalties were adjected to ſuch contracts, which 
penalties were underſtood to come in place of and to liquidate the dun- 
num et intereſſe, as is plain from 57. Izſt. de verb. oblig. From the example 
of the Roman law, penalties are with us uſually adjected to contracts 
which conſiſt in performing any thing, and the ſame conſtruction mult 
take place that theſe penalties ftand for the damage in caſe of not per- 
formance; and therefore where performance is to be inſiſted for, it 1s 
provided by the contract, that the penalty ſhall be paid by and attour 
performance, and where that clauſe is not added, the Lords have found 
that the penalty only is due, Forbes, 29th July 1706, Bairdner againſt 
 Dry/aale. Tn | | 
Anſwered for the purſuer: That the adding of a penalty does not give 
the parties an election of either performing the obligation or paying the 
penalty as they pleaſe, Stair Inf. L. 1. Tit. 17. $20.; the penalty being 
only added as a compulſive on the debtor to fulfil, and to be a fund for 
paying the expences of compelling performance; though theſe words, 
by and attour performance be commonly added, yet that is only ob majore® 
cautelam, and though they be not added, yet the parties are obliged to per- 
form their contract if it be in their power; as it is only loco fatti impreftabi 
lis, that damnum et 2 ſucceeds. The caſe cited by the defender from 
Forbes, was a fact of this laſt kind; the defender having obliged himſelt 
under a penalty to cauſe a third party ſubſcribe a diſpoſition to lands, 
and as the defender could not compel the third party to ſubſcribe the 
diſpoſition, he could only be liable in the penalty : but where the fac 
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3 * the defender, he muſt perform it, if the purſuer inſiſt 
r= par echo as the "Lords have frequently found ; particularly, 
19th March 1 630, Crichton contra Pirie ; and 27th December 1095, Beatie 


e repelled the defence, that the defender was only obliged 


4 to extend the minute on ſtamped paper, under the penalty of 
«. 7, 10 Sterling, and found him liable in that penalty, the ſame be- 
ing expended ; and alſo found him liable in payment of the by- 
« gone rents already fallen due, and of the rents which ſhall be- 
« come due in time coming, in terms of the minute of tack.” B. 


AR. Geo. Pringle. Alt. And. Pringle. 


Ne XC. | 2 12th Augu/t 1753. 
Major ARTHUR FORBES » 
AGAINST 


Mrs KATHARINE MAITLAND. 


IR Charles Maitland of Pitreichie, grandfather of both the parties, in 


) the year 1700, executed an entail by 3 “jn favours of 
* his only ſon Charles, and the heirs-male of his body; which failing, 
© to any other heirs-male to be procreated of Sir Charles's own body; 
« which failing, to the heirs-female to be lawfully procreated of Charles 
the ſon's body, the eldeſt ſucceeding without diviſion ; which failing, 


*.to Jean Maitland his eldeſt daughter, and the heirs-male of her body ; 


* which failing, to Mary Maitland his ſecond daughter, and the heirs- 
„“ male of her body; which failing, to his other daughters, and their 
„ heirs-male, in their order, under certain prohibitions and irritancies.” 

Charles the ſon ſurvived his father, and, upon the aforefaid procura- 
tory, expeded a charter of reſignation under the great ſeal of the ſaid 
eſtate, in terms of the entail ; but died ſoon after, without taking infeft- 
ment upon the precept contained in the charter, leaving no iſſue of his 
body. 5 5 Pos 5 | 
By his death, the ſucceſſion opened to Mrs Fean his eldeſt ſiſter, who 
procured herſelf ſerved neareft and lawful heir of tailzie to her brother in ge- 
neral, in order to carry the right of the aforeſaid charter and precept 
therein contained ; and the ſervice being duly retoured to Chancery, ſhe 
was accordingly infeft in the lands, in virtue of the precept contained 
in the charter. „„ „„ | 


Mrs Jean Maitland being thus infeft in the lands, diſponed part there- 


of in favours of Mr Charles Maitland her only ſon, who expeded infeft- 


ment thereupon in his mother's life; and, after her death, he made up 


a title to the reſt of the tailzied eſtate, as, heir-male in ſpecial to her, 


” 


ſuppoſing it to have been duly veſted in Her perſon. 
Upon theſe titles, Mr Charles Maitland made a new ſettlement of this 
eſtate, by diſponing the ſame © to himſelf and the heirs whatſoever of 


his body; which failing, to Mrs Katharine and Anne Maitlands, his ſi- 


* ſters, in their order, and the heirs of their reſpective bodies; and 


“failing of all theſe, to Major Arthur Forbes, the eldeſt ſon of Mrs Mary. 


* Maitland, the ſecond daughter of Sir Charles.” | 
| ® } This 
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dences to them, that ran Maitland was heir of tailzie to her brothe 


This deed was challenged by Major Forbes, as heir of the aforeſaid en. 
rail, as proceeding a\.nav tee 

And the ground. of the challenge was, that the retour of the ſervice 
of Mrs Jean Maitland was defective and null, in regard it only bore, 


% 


Dod diet." Magiftra Foanna Mailand gſ legitima es propinguior heres tali, 


e dict. quondam Domini Caroli Maitland ſui : fratris germani, without ex. 


preſling the deed of tailzie, in virtue of which ſhe was ſo ſerved. 
And, in ſupport of this objection it was pleaded for Major Forbes: 


That the anſwer or return of the jury, in the words above quoted, was 
utterly inept and inſufficient for the purpoſe for which it was uſed ; he. 
cauſe all that was there found by the jury might have been true, and yet 
it might not have been true, that can Maitland had right to the charter 
and precept of ſeiſin, granted to her brother Charles, upon the tailzie of 
Pitreichie She might have been heir of tailzie to her brother by virtue 


of other entails in the ſame or in different lands, made by the ſame per- 


ſon or by different perſons, with the ſame or with different ſubſtitutions; 
and to all of which the ſucceſſion might then have been open to her, 


and ſhe minded to take the benefit of the one, and not of the others, 
And as the above general and indefinite anſwer in the ſervice could not 
apply to one of theſe entails more than another, the conſequence is, 


that it can apply to none of them. 5 | 
A general ſervice of a perſon as heir of line or heir of conqueſt to 


| another, is finding a thing the import whereof is known and fixed in law; 
theſe characters being created, and the effect of the ſervice of ſuch heirs 


determined by the law itſelf. But an heir of tailzie or proviſion has 


no ſuch character defined by the law: He is not heres natus but fat, 
by the deed of proviſion or tailzie that renders him ſuch ; and therefore 
the general anſwer of the inqueſt, That Jean Maitland was neareft and lau- 
Jul heir of tailzie to her brother Charles, without telling in what eſtate, or 


by virtue of what ſettlement, or by whom ſuch ſettlement was made, 


Was ſaying nothing at all; and therefore the retour was imperfect and 


null, and could eſtabliſh no right in Jean Maitland. And the diſpoſition 
from her. in favours of her ſon Mr Charles, of part of the eſtate, and 
his ſervice as heir of tailzie to her in the remainder, were alſo void and 
null ; and conſequently the gratuitous ſettlement in favours of him and 
his ſitters falls to the ground, as proceeding a non habente; and the deci- 
ſion, Edgar againſt Maxwell of Barncleugh, 21ſt July 1738, reported in 


the Dictionary of Deciſions, voce, Repreſentation, p. 345. was quoted in 
ſupport of the above objection. _ 5 


 Anfwered for Mrs Katharine Maitland That it appeared from the ex. 
tract of Mrs Jean Maitland's ſervice, the warrant of the retour, that ſhe 
claimed to be ſerved neareſt and lawful heir of tailzie to her deceaſed 
brother Charles; and, for inſtructing that claim, ſhe produced before the 
Judge the deed of entail by Sir Charles Maitland her father, as alſo the 
charter in favours of her brother Charles, containing precept of ſeiſin of 
the dates above mentioned : All which are fully narrated in her claim; 


and that her procurator craved the bailie to remit her ſaid claim to the 


trial of the inqueſt ; which being done, the inqueſt accordingly ſerved 


her neareſt and lawful heir of tailzie in general to her ſaid broth", 


conform to the claim ; ſo that the claim and ſervice certainly referred 


to the tailzie and charter thereupon in favours of Charles her brother. 


And theſe being produced before the inqueſt, were proper legal evi 
r in 
the 
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1 
che charter and precept upon which no infeftment had followed ; ſo that 
the objection lay ſingly on this, | that the retour did not mention the 
articular evidence upon which the inqueſt pronounced their verdict. 
As to which it was obſerved, that a retour was a decree or ſentence of 
the judge Ordinary, proceeding upon the King's brieve to him directed; 
and that neither law nor reaſon required that a decree ſhould ſpecially 
expreſs the evidence upon which it proceeds. And this holds in a parti- 
cular manner in ſuch ſentences, as proceed upon the verdict of an in- 
ueſt; ſuch as, in ſervices upon the brieves of mortanceſtry, where, 
though the verdict of the inqueſt muſt proceed upon proper evidence 


of the relation of the claimer to the defunct, yet the retour never men- 


tions upon what evidence the jury proceeded. And in ſpecial ſervices, 
though it muſt be proved before the inqueſt, that the defunct died laſt 
veſt and ſeiſed in the lands, &c. by production of his infeftments; and 
that the claimer is the neareſt and lawful heir in theſe infeftments, whe- 
ther he be heir of line, heir-male, heir of conqueſt, or heir of tailzie; 
yet it is not neceſſary that the ſpecial retour mention the particular in- 


feftments, whereby the deſtination of ſucceſſion was proved to the in- 


ueſt. The affirmation of the inqueſt upon their great oath, that the 
defun& died laſt veſt and ſeiſed in the lands, and that the claimer is 


SS ncareſt lawful heir of line, male or of tailzie, is ſufficient, without men- 
SS tioning the deeds or records by which theſe things are proved to the 
jury: And if the objection above ſtated was good in law, it would be fatal 
to all ſpecial retours, and at once unhinge the property of the na- 
> tion. 5 „ os | | Es 
BH Upon theſe principles, the retour in queſtion is unexceptionable : It 
bears, that Charles Maitland, brother of the claimant, died at faith and 


peace of the Sovereign ; and that the claimant 1s neareſt lawful heir of lailgie 
to her ſaid brother; that is, they find it proven, by a tailzie produced be- 
fore them, that ſhe was called to her brother's ſucceſſion in ſome per- 


1 ; | ſonal right deſcendible to his heirs, and conſequently muſt carry the 
perſonal right to the eſtate of Pilreichie, which, by the entail and charter 


thereon, was veſted in her brother; and, failing of his iſſue, deſcendible 
to her, as heir of tailzie : And the legal import of the retour is confirmed 
by the uſe ſhe made of it, in obtaining herſelf preſently infeft upon the 
precept contained in her brother's charter; and it cannot be doubted, but 
that ſhe was liable to all the burdens and conditions contained in the 
entail, equally as if her brother had been infeft, and ſhe had made up 
ber title upon a ſpecial retour and infeftment as heir to him. And, in 
F ſupport of this anſwer, a deciſion was quoted, 13th November 1712, Earl 
of Dalbonſie againſt Lord and Lady Hally; and a number of inſtances 
vere condeſcended upon, from the record of retours, of general ſervices 
of heirs of tailzie, in the preciſe form of the preſent retour. | 

And, more particularly, in anſwer to the uncertainty and want of preci- 
(ion in the retour in queſtion, with reſpect to the right intended to be ta- 
ben up; it was ohhſerved, that this will apply equally to all retours upon ſer- 
ces of heirs fin general, whether of line, heirs-male, or of conqueſt : 


None of which afford evidence of the ſubjects belonging to the heir ſo ſer- 


oed; they are evidence of his intention adire hareditatem, and do in fact 
Vveſt him in all the ſubjects and rights devolving to him under ſuch charac- 
ter; and, by the ſame rule, a ſervice as heir of tailzie or proviſion, is le- 


proviſion, in all heritable and perſonal rights provided to the claimant, and 
_— | will 


gal evidence of the claimant's intention to repreſent the defunct as heir of 
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but to repreſent anly with reſpe& to one particular proviſion ; in ſuch ' 


„„ 


will accordingly veſt ſuch rights in him, both actively to claim under the 
proviſions made in his favours, and paſſively to ſubject him to the bur. 
den impoſed by the granter; and where the perſon claiming to be ſerved 
does not incline to take all the proviſions made to him by the defun& 


caſe, it will no doubt be proper, in his general ſervice, as heir of pro- 
viſion, to eonfine his claim and retour to the ſpecial proviſion which 
he intends to take up. But this is not peculiar to heirs of proviſion. 
it holds equally in heirs-male ; ſuppoſe one perſonal right is ſettled up- 
on heirs-male, without any burden, and that another perſonal right is 
ſettled to heirs-male, but under conditions that the heir does not chuſe 
to comply with; in ſuch caſe, the heir-male may limit his claim and re. 


tour to the ſubject that he is diſpoſed to take up, by referring to the 


* 


IN April 1684, Fames Gordon executed a tailzie of his eſtate of Carle 


deed, ſettling that ſubject upon the heirs-male. But where a perſon 
claiming to be ſerved as heir-male, or heir of proviſion to a defunct, js 
diſpoſed to take up every part of the ſucceſſion provided to him, by va. 


rious deeds ; in ſuch caſe, the retour may be in general, referring to al! 
the deeds of proviſion produced before the inqueſt, without mentioning Wi 
particulars. ? . oi; 2 
The Lords repelled the objections to the general retour of the ſer- 5 
3 


% vice of Mrs Fean Maitland as heir of tailzie to the deceaſed Sir 


% Charles Maitland her brother.” M, 
Act. Advocatus & Lockhart, Alt. Craigie & Ferguſon. 


N. B. Major Forbes carried this eſtate upon a ſeparate point, which is not 
here collected, as it turned upon the conſtitution of a ſpecial clauſe in 
the entail, 


WW 21ſt November 1753. 
The CREDITORS of Carleton, 


AGAINST 


WILLIAM GORDON. 


holograph. By this tailzie, he diſponed the eſtate, and granted procu- 
ratory for reſigning it in favours of the heirs-male of his own body; 
whom failing, to John Gordon, third ſon to Gordon of Earlfton; whom fail 
ing, to Nathamel Gordon of Gordonſton, and their reſpective heirs-male 
whom failing, to his own heirs-male whatſoever, &c. ; under prohibito- 
ry, irritant, and reſolutive clauſes againſt altering the order of ſucceſſion, 
&c. ſelling, &c. and againſt contracting debts, or doing any other deeds, 
directly or indirectly, above the half of the value of the eſtate. 
The procuratory was not executed by the maker of the entail ; nei 
ther was the entail recorded. The firſt ſubſtitute died before the mak*! 
of the entail; and both died without iſſue- male. In 1702, Nathant 
Gordon the next ſubſtitute, made up his title to the procuratory in the 
deed of tailzie, as heir-male and of proviſion to the maker of the el 
tail: And his retour contained the prohibitory, irritant and reſolutiſe 
clauſes; but he took no infeftment. 1 e ET 
In the contract of marriage of Alexander his ſon, without taking e 
tice of the tailzie, Nathaniel diſponed, as abſolute proprietor, the eſtatt 
of Carleton to his ſaid ſon, with the burden of his debts, &c.; butt 
ſon was never infeft, JC Th 


* j 


ſon having contracted 2 80 ac rene of 22 
and adiudications being led, and the legals thereof expired, the 
e e ght a proceſs of ranking and ſale of the eſtate. William 
Gordon the defender, a remote- heir under the general . ſubſtitution, ap- 
ared and objected : That the ſale could not proceed; becauſe, accord- 
ing to the prohibitory clauſe in the entail, the debts could not be ſu- 
ſtained above the half of the value of the eſtate. | 3 
| Anſwered for the creditors: Imo, That the entail, though executed 
holograph in 1634, yet was not complete till 1688; for not till 1688 
as the clauſe mentioning the date of the witneſſes ſubſcription filled up. 
If ſo, the tailzie fell under the firſt clauſe of the act 1685, Jam. VIII. 
Parl. 1. Seff. 1. cap. 22. by which it is provided, that only ſuch tailzies 
| « ſhall be allowed as are put upon the record . but that this tailzie had 
never been put upon the record, ſo could not bind creditors. 
ERKRoeßlied for William Gordon: The tailzie being holograph, was a com- 
X | plete deed in 1684, without witneſſes. It was very true, that, in the 
fame year, the maker, by an unneceſſary anxiety, had owned his ſub- 1 
= (cription before witneſſes, who then ſubſcribed ; and the date of their _ 
= {bſ{cription was filled up in 1688. But all this operation was quite un- | 1 
neceſſary. The tailzie-therefore being a complete deed before the ſaid 1 
asc of Parliament, could not fall under it as to the neceſſity of recording. 1 
_ Argued for the creditors: a2do, That ſuppoſing in general, ſuch a tail- 1 
zie as this did not fall under the act of Parliament as to the neceſſity of nt 
recording; and ſuppoſing that upon common law, deeds would be cut Wa 
off where there was a prohibition to contract any debt at all; yet the 84 
caſe is different, where the half or any part of the eſtate may be bur- 1 
dened: for, as no regiſter ſhowed either the value of the eſtate, or 
when the half was exhauſted, the creditors were in bona fide to go any 
tlength. The caſe is ſimilar to that of a diſpofition of lands with a ge- 
neral burden of the diſponer's debts, which would not ſtand in the way 
of the diſponee's creditors. | | 
ztio, As to the creditors of Alexander the ſon, they are further ſecu- 
| red upon the ſecond clauſe of the act 1685, which is extended to entails - 
made even before its date, in ſo far as it appoints the proviſions and ir- 1 
ritant clauſes to be repeated in the rights and conveyances of the heirs 1 
of tailzie, otherwiſe not to militate againſt creditors. 13 „ 3 
Replied for William Gordon: That creditors who contract with a perſon 
not infeft, do ſo upon his perſonal faith, and not upon the faith of the 
records; and fo every right, however latent, which affects the debtor, 
muſt affect his creditors: and it is believed that, in ſuch a caſe, a diſ- 
poſition with a general burden of the diſponer's debts, would bind the 
creditors of the diſponee ; or, what is more, a latent back-bond of truſt, 
would do ſo as effectually as a truſt expreſſed in the debtor's rights, or 
a back-bond regiſtered in the regiſter of reverſions. This principle an- 
ſwers all the objections, whether of the whole creditors in general, or 
of Alexander's creditors in particular: and does ſo without diſtinction, 
whether the tailzie was made before or after the act, or whether any 
bart of the act has a retroſpect. For it is obvious the act of Parliament 
does not relate to the caſe, ſeeing it provides for the ſecurity of ſuch 
creditors only who have contracted bona fide with the perſon infeft. Upon 
this principle, in the caſe of the creditors of We/i-Shiel, where the entail ' 
was not recorded, and where the heir had made up his titles to the pro- 
curatory by a general ſervice, without repeating the irritant clauſes in 
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bound by the entail. 


Act. D. Graeme. 


[ 18 1 INE 


his retour, the Houſe of Lords reverſed the ects of this Cour: 


and found, that creditors contracti 


ng with ſuch heir" ave %, wen 


12 The Lords repelled the objection upon the act 1685; and found, 
« that the heir in poſſeſſion might lawfully contract debts to the 
© extent of the half of the value of the eſtate.” * n 


AQ. Macdual & A. Lockhart. Alt. R. Craigie & Tho. Hay. ; Clerk, alle 


Ne XCIL 26th November 1753. 
EXE CUTOR 8 of Mr  Dovid "ow 


AGAINST 


Mr JOUN. OGILVY of Airly. 


Oi being purſued by the executors of Couper for payment of an 


account of money advanced, and expences incurred by Conper 1; 


doer for the family of Airly, abjected the triennial preſcription. 


Anfwwered for the executors of Couper : The preſcription has been in. 
terrupted ; for that, in the year 1722, Ogilvy the defender purſued Cu- 
per for exhibition of certain writings belonging to the family of 47h, 


Coußer pleaded retention, until payment ſhould be made to him of hi 


account: he was ordained to produce it; he neglected ſo to do; and he 
was then ordained to reſtore the writings. 
It was therefore pleaded for the executors : That whatever! 1nterrupts 


the long preſcription, interrupts the thorter preſcriptions : now the long 


preſcription is interrupted, whenever the creditor takes document upon hi 


debt; and there can be no more ſolemn method of taking document up- 


on a debt, than by demanding it in judgment. And this was done in 
the procedure above narrated, and the triennial preſcription thereby in- 
terrupted: the account indeed, through the negligence of Couper, was 
not lodged in Court ; nevertheleſs, the pleading on it 1s as valid an in- 
terruption, as if he had brought a proceſs for payment of it, without 
either ingroſſing it in the ſummons, or producing it in judgment. Such 
proceſs would have interrupted the preſcription, and the ſame ought to 
be the effect of the judicial procedure in the year 1722. 

Replied for Ogilvy: Although Couper pretended in the 1722, that an 
account was due to him; yet neither at that time, nor for twenty years 
after, did he produce it, or even ſpecify its extent. The preſcription 
cannot be interrupted by the vague allegation of an account owing ; for 
that it would not be interrupted by a direct action brought for payment 
unleſs the extent of the ſum acclaimed were therein ſpecified : it can in 
nowiſe be interrupted, unleſs the creditor bring an action within the 
three years; or the debtor acknowledge the debt to be due : and net-. 
ther of theſe is, in this caſe, pretended. 

The Lords ſuſtained the defence of preſcription of the account . 

* belled, unleſs the purſuers offer to proye the account reſting ow. 
ing, by the oath of the defender.“ D- 


Alt. J. Ferguſon. Reporter, Murtle. Clerk, 7 Mie. 


N- XCIll 


* 


[ r39 ] 


Om KG wo 1 | 2pth Number 1753. 
54e GIBSON, 0 


JAMES CAMPBELL. 


AVID GIBSON, merchant in Inverary, ſigned as drawer a bill ad- 
dreſſed in the following terms: To Archibald Campbell, tackſman 


« of Succoth principal, and James Campbell of Raſboily cautioner, con- 


« junctly and ſeverally.” Both theſe perſons accepted; but Archibald 


ſubjoined principal, and Fames, cautioner, to his acceptance. Archibald, 
who received the value of the bill, became bankrupt ; and G:4/on pur- 
ſued James Campbell for payment. 


James Campbell judicially acknowledged, that both the bill and its ad- 


dreſs were written by himſelf; and that he had agreed to become ſure- 
ty for the ſum contained in the bill : he contended neverthelefs, that he 
was not liable in payment ; for that a cautionary obligation may not be 
conſtituted in form of a bill: and he pleadid, That the law holds bills, 
when uſed as the vehicles of commerce, to be equal to ready money, 
and therefore exempts them from the ſolemnities requiſite in other pro- 
bative writings : in them the ſubſcription of the party conſtitutes the 


obligation, and renders them probative ; but whenever they deviate 


from their proper form, their nature is underſtood to be changed; they 


ceaſe to be bills, and are deprived of theſe extraordinary privileges. 


According to theſe principles, the writing, on which this action is 
brought, cannot be conſidered as a bill; for that a bill preſumes value 
received by the accepter : now this cannot be applied to a cautioner, 
who receives not value himſelf, but becomes bound for the debt of a- 
nother perſon. If a cautionary obligation could be conſtituted by a 
bill, the principal would be bound to relieve the cautioner, and the 
cautioner would have the benefit of the ſeptennial preſcription ; and 
theſe things are equally inconſiſtent with the nature, and foreign to the 
purpoſe of bills: neither is the caſe altered by theſe words conjunctly and 
ſeverally, which are added to the addreſs: it is the acceptance, not the 
addreſs, which conſtitutes the obligation ; the term cautioner qualifies 
the acceptance ; and as the purſuer founds on this writing, he muſt 
found on it with all its qualities. 


Anſwered for the purſuer: The queſtion is not, Whether the defender 


became cautioner by his acceptance of the bill; but Whether his qua- 
lified acceptance, as cautioner, be ſufficient to withdraw him from that 


obligation, to which his ſimple acceptance would, in terms of the ad- 
dreſs, have ſubjected him. The bill is drawn on him and his co-obli- 


gant Archibald Campbell, conjunctly and ſeverally : they both accept: 
they are therefore conjunctly and ſeverally liable; more eſpecially, as 
the under-writing of a bill, in what form ſoever, is, by the cuſtom of 
merchants, held ſufficient to bind the underwriter. But although it 
ſhould appear, that in fact the defender meant not to be bound as co- 


obligant, and that in law he cannot be bound as cautioner, yet muſt he 


{till be liable. It appears from his own judicial acknowledgment, that 

he agreed to become cautioner for the Vun in ibe bill; and as he thereby in- 

duced the purſuer to rely on his ſecurity, and to advance the money, he 

will not in equity be permitted, under the pretext of legal nullities, to 
render his engagements ineffectual. | 
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| „ th + 
he Lords repelled the objections againſt payment of the bill.“ B. 
„ | Clerk, Gibſon. 


t 


AQ. J. Erſkine. Alt. A. Locl hurt. 


Ne XCIV. OM © x8th-Decomber 1753. 
Doxz of DOUGLAS, 
AGAINST. 


LOCKHART. 


HE ſuit was for malverſation in office, as Juſtice of the Peace. 
The defender pleaded the ſtatute, 24th Geo. II. cap. 44. reſting 
chiefly upon the laſt clauſe, by which it is provided, That no action ſhall 
be brought againſt any Fuſtice of the Peace for any thing done in the execution 
of his office, or againſt any Conſtable, Head-burrough, or other officer or perſon 
acting as aforeſaid, unleſs commenced within fix calendar months after the ad 


committed. - | | | 1 | 
Replied for the purſuer : The ſtatute does not extend to Scotland; for Wi 
that the Engliſb law-words uſed, and the Engliſh law-forms referred to y 
in this ſtatute, implied a limitation of it to England. Particularly, it 7 
mentions only vexatious actions brought againſt Juſtices of the Peace, 
where the trial of theſe actions is by a jury: therefore the remedy pro- 
vided by the ſtatute, cannot be applied to actions brought againſt Juſti- 
ces in Scotland, where trial by jury in civil caſes is unknown. That al. 
though the laſt clauſe of the ſtatute is rather more general than the 
others, yet it cannot be taken ſeparate from the others, but the whole 
muſt be extended or reſtricted together. In general, that it were of 
dangerous conſequence to the law of Scotland, to admit of all the Bri- 
tiſh acts, which are not expreſsly limited to England; for in that caſe 
many acts, altogether inconſiſtent with our law, and which were never 
ſuppoſed to extend to Scotland, would be introduced into it. Inſtances 
of this are, 7. Ann. cap. 18. 8. Ann. cap. 14. 9. Ann. cap. 20. T0. Ann. cap. 20. 
12. Ann. cap. 7. 12. Ann. feſſ. 2. cap. 23. 4. Geo. I. cap. 12. 1 1. Geo. I. cap. 29. 


20. Geo. II. one 19. Th 8 0 
Anſwered for the defender: That ſince the Union, all acts of Parlia- 


ment muſt be conſtrued to extend to both kingdoms, except ſuch where 
limitation to one of them is either expreſſed or implied. That as it 
frequently happens, that Engliſh lawyers are employed to frame the 
bills in Parliament, ſo theſe gentlemen naturally make uſe of the words, 
and refer to the forms of that law in which they are moſt verſant, with- 
out any intention of limitation to England; and therefore when there 
is equal reaſon for extenſion to both kingdoms, the uſe of words, 0! 
reference to forms, known in the Engliſb law only, in caſe theſe words 

and forms can be tranſlated into our law, will not alone imply limita- 
tion to England. To verify this, many inſtances may be given; in 
ſome of which, trials by jury of civil caſes ſeem-to have been as much 
in the eye of the Legiſlature, as in the caſes now debated; particular) 
the acts of indemnity, I. Geo. I. Sef: 2. cap. 39. 19. Geo. II. cap. 20. the 
acts againſt gaming, . Ann. cap. 14. 12. Geo. II. cap. 28. 18. Geo. II. cape 34 
the ſtage act, 10. Geo. II. cap. 28.; upon which, judgments have been gixel 
by this Court, although the laſt clauſe of it is liable to the like object” 


as the clauſe in queſtion. See alſo the annual mutiny-acts, as well ® 


PEA 


5 l 


BY Ann. Se. 2: cap. 16. 12. Geo. II. cap. 21. 15. Geo. II. cap. 28. 18. Geo. II. 


ech. 10. and 24- b 4. 19. Geo. II. cap. 21. and 37. 23. Geo. II. cap. 13. 25. 
Gone Il. cup. * | nder, were the uſe of words or references 10 Wente 


ſufficient to imply a limitation to England, what would be the uſe of an 
Lexpreſs limitation in many caſes, as in 4. Geo. I. cap. 11. 2. Geo. II. cap. 25. 


9. Geo. IL cap. 36. £ | | 

With regard to the inſtances of ſtatutes brought to ſhow the danger 
of extenſion to Scotland by implication, theſe ftatntes either obviouſly do 
not extend to Scotland, or, if they do, their extenſion is attended with no 
bad conſequences. | | 

In the preſent caſe, not only are the enacting words and purview of 
the act general, but no reaſon can be affigned why they ſhould not be ſo. 
The original powers of Juſtices of Peace were nearly the ſame in both 
= kingdoms. They are fill more aſſimilated by 6. Ann. cap. 6. Ever ſince 
mat act, the Scots form of the commiſſions of peace is laid aſide; and in 
teu of it, the Engh/b form is ſubſtituted. The members of the Privy- 
council in Eng/and, the Speaker of the Houſe of Commons, and many 
others who have no property in Scotland, are put into every Scots com- 
WE miſſion of the peace. Juſtices of the Peace in Scotland are equally liable 
to vexatious proſecutions for things done in execution of their offices, as 
_ juſtices in England, and by conſequence are equally entitled to the re- 
ney provided by this at. 75 . 

In the laſt place, the defender chiefly reſts upon the laſt clauſe of this 
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ga, which is entirely general, and has no reference to any Engliſh form 


f procedure whatever. Suppoſing therefore a difficulty in applying 
be other clauſes to Scotland, there appears no reaſon for not applying 
his. 5 

In) this caſe, the Lords, by their firſt interlocutor, found the act to 
extend to Scotland; but they did not give coſts. By their ſecond inter- 
WW ocutor, they found the act did not extend; but, by their third and 
fourth interlocutors, they adhered to the firſt, and, | 
* Found the act extends to Scotland.” 


a. Lockhart & Pringle. Alt. Ferguſon, Miller & Swinton. : Clerk, Gzb/on. 
} NeXCIV. | 18th December 1753. 


u PENUEL GRANT and other TUTORS to William Grant 
Þ of Ballendalloch, 


AGAINST 
JAMES GRANT in Chapeltoun. 


® I. April 1741, the deceaſed Alexander Grant of Ballendalloch, ſet in tack 
do the deceaſed William Grant and his heirs, the lands of Chapeltoun, 
Wor the {pace of nineteen years, from Whitſunday 1741. William Grant 
ccordingly poſſeſſed the lands, and paid the re ſtipulated by the tack 
ill 1747, when he died. After this, his relic continued to poſſeſs and 
manage the farm; Walkam Grant's ſon being an infant. 
os In 1749, the relic purpoſing to marry Fames Grant, there was a writ- 
en agreement entered into betwixt her and the infant's two uncles on 
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the ſaid tack in the preciſe terms thereof.” Now as the tack did not 
contain a power to aſſign, it fell by the aſſignation, and would alſo hare 


tack falls under a ſtatutory nullity by wanting the ſubſcription of the vt 
neſſes, yet it is capable of homologation and is homologated by the tac” 


Le 1 


the father's fide, whereby it was ſtipulated, that the relict ſhoulq hs 
come bound to pay at the next term of Marlinmas 200 merks for behoy; 


of the infant-heir, 700 merks to each of two infant-daughters, and to 


liment and educate all the three for the ſpace of ten years: And the un. 
cles became bound that ſhe ſhould poſſeſs the tack during the years yet 
to run thereof. Soon after this agreement ſhe married James Grant, Who 
gave his obligation to the infants for the {aid ſums. They were alſo kept 


in family with him and his wife, and he poſſeſſed the lands and paid the 


rent to Alexander Grant during his life, and for ſome years after to the 
tutors of his infant-ſon William Grant. nF, 7 
In 1751, William Grant's tutors warned James Grant to remove from 
the lands, and obtained decreet of removing againſt him before the She. 
rif-ſubſtitute of Banff. CLE TR | 
2 Grant obtained a ſuſpenſion of the decreet, and pleaded, That the 
infant-ſon and heir of William Grant the late taxman was neither warned 
to remove, nor made a party to the proceſs of removing, though the per. 
ſon chiefly intereſted; for after his father's death, the tack. belonged to 
him, and was not made over by him to the relict his mother by the agree. 
ment in 1749: For though ſhe was thereby to poſſeſs the lands, yet that 
was for the behoof of the infant, who was to have a certain ſum paid to 
him, and his yearly aliment, which was certainly a more beneficial bar. 
gain for him than if the relict had been taken bound to account for the 
yearly profits which might have been very uncertain: And neither is 
the relict warned to remove, who, if the deed 1749 had been an aſl 
nation, would be the tenant. 
Anſwered for the chargers : That it is evident from the deed 1749, 
that the tack was thereby intended to be made over to the relic ; the 
words are, © That the relict ſhall continue to poſſeſs this farm during 
“ the currency of the tack that her huſband had, to which her ſon had 
right, ſhe paying the rents, ſervices, cuſtoms, and others, payable by 
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fallen by the relict's marriage, though it had originally been granted to 
herſelf; marriage being a legal aſſignation. 8 

2dly, The ſuſpender was the perſon in poſſeſſion, who laboured the 
land, paid the rent, and took the diſcharges in his own name; and a 
maſter is only obliged to warn thoſe who are in poſſeſſion, and 1s not 
obliged to call, as in declarators or reductions, all parties having in- 
tereſt. „ | | 

34ly, The tack founded on could not even have defended William Grant 
the original tackſman againſt a removing; becauſe it is null: The wit 
neſſes inſert therein not having ſubſcribed it. And though the tutors 
have made ſearch for the other double of the tack amongſt Ballendallach 
papers, they have not found it. OT. 5 
Replied for the ſuſpender: That the infant who has right to the tack 
is as much in poſſeſſion as one of his age can be. He remains in familſ 
with his mother and the ſuſpender, who manage the farm for the infants 
behoof, though by the agreement 1749, a certain ſum is paid to him in 
place of accounting for the uncertain profits of the tack. And though tht 


man 


£3043 -1 


man poſſeſſing the farm, and the maſters receiving the rent in terms of 

| t We: Oe | | | a ; . | . 

"I Lords were of opinion, that the infant ſtill had an intereſt in the 
tack; and that infants. having right to tacks, could not poſſeſs but by 
others, and therefore, 


« They ſuſpended the letters /impliciter.” 1 1 B. 
Ad. Lockhart & Jo. Grant, Alt. Garden. | Clerk, Kirlpatrick. —@ 
Ne XCV. 5th Fanuary 1754- 
Pe 1. BEE AND BA WILL, 


AGAINST, 


f PATRICK URSUHART. 
DATRICK URQUHART obtained decreet againſt Alexander Will, 
before the Commiſſary of Aberdeen, decerning Alexander Will to pay 
him 50 merks Scots, in name of damages and expences for having de- 
famed him; and alſo ordaining him to appear in the church of Fraſer- 

burgh, to aſk pardon, as is uſual in ſuch caſes. 

Alexander Will being charged with horning upon this decreet, and in- 
carcerated within the tolbooth of Stirling, he applied to the magiſtrates 
for an aliment, in terms of the 32d act Parl. 1696, which they modified 
to 38. 6d. Scots per day; and ordained Patrick Urquhart to pay the 
ſame, under the uſual certification. 

Patrick Urquhart offered a bill of ſuſpenſion of this ſentence of the - 
magiſtrates, and pleaded, That the act of Parliament was only in favour 
of priſoners for civil debts, that is, ſuch debts as ariſe ex contractu, or 
gugſi contraftu, and therefore could not be extended to this debt, which 
aroſe ex deliffo, as was found 28th November 1738, William Leſlie ſuppli- ' 
cant, For, with reſpect to ſuch debts, it is a maxim, qui non habet in ere, 
luat in pelle; and priſoners for criminal cauſes are expreſsly excepted 
from the benefit of the act. : | | 
_ 2aly, The other part of the decreet being ad factum præſtandum, the 
act could not extend to it; for it was in Alexander Will's power to have 
obtempered that part of it long before his incarceration. 

Anſwered for Alexander Will: That the exception in the act reſpects on- 
ly the caſe of criminals in order to trial, or thoſe who are incarcerated 
by a ſentence in modum pene- neither of which is his caſe ; he being in- 
= czrcerated by the ordinary form of perſonal diligence for a debt, and 
WF therefore ought to have the benefit of the act, from whatever cauſe the 
debt aroſe. And, as to that part of the decreet appointing him to aſk 
pardon in the church of Fraſerburgb, he was willing to enact himſelf to 
Obtemper it, if ſufficient time be allowed to him for that purpoſe. 

= The Lords found, That the act of Parliament does not take place 
in commitments for delicts: But, in reſpe& that Alexander Will 

r. offered to obtemper the Commiſſary's decreet, found, That Pa- 
a „ict Urquhart ought either, on Alexander Will's enacting himſelf 

under the penalty of L. 5 Sterling, to obtemper the ſaid decreet 


55 to the palinodea, to ſet him at liberty, or otherwiſe to aliment 


77 
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Ne XVII. 1 9 TAKE SOT eee och Fonuary 1754, 
52 Captain ROBERT CUNNINGHA a. 
| | 4041 NS T 


GEORGE STIRLING, Esa; 


T the Michaelmas meeting 1753, Captain Robert Cunningham preſent. 
ed, to the freeholders of Stirling: ſbire, a charter and ſeiſin in his 

favour of part of the lands of Seabegs, and a certificate that his lands 
ſtood rated in the ceſs-books at L. 414: 2: Io Scots, and claimed to he 
inrolled in the roll-of freeholders, entitled to vote for a member to ſerye 
in Parliament for that county. 1 ; | 

George Stirling, one of the freeholders, objefed: That in the ceſs-book 
1691, theſe lands ſtand valued in cumulo with other lands, and were on- 
ly ſeparately valued in 1739, not by a legal meeting of the Commiſſioner 
of Supply, but by two Commiſſioners, who, without any proper autho- 
rity or proof of the real rent, ordained the ſaid lands to be rated in the 
ceſs-books at L. 414: 2: 10, and the freeholders ſuſtained the objection, 

Captain Cunningham complained to the Lords of this judgment ; and 
pleaded: That there was a great difference betwixt his caſe and that of 
Laſlie of Melroſe, decided 21ſt February laſt, where the objection, that the 
divifion was made by a private meeting, was ſuſtained, becauſe the ori- 
ginal valuation of the ſhire of Banf, where Lye craved to be inrolled, 
was extant, but the original valuation of S$tirling;/bire was not; and 
therefore there was no proper evidence of a valuation in cumulo. 
 2dly, That it had been the conſtant practice of the ſhire of Stirling, 
to divide valuations by ſuch private meetings. bf 
Anſwered for George Stirling and other freeholders: That where the 
Original valuation does not appear, recourſe muſt be had to the next 
beſt evidence, which here is the ceſs-book 1691, whereof a copy is kept 
in Exchequer, and from which the valuation in cumulo appears. 2dh, 
Mr Cunningham's application for a diviſion in 1739, is a ſufficient evi- 
dence of a valuation in cumalo; and, as to the practice of the ſhire, an- 
ſwered, it has not always been ſo: and, though it had, no practice 
could authoriſe a diviſion ſo contrary to the acts of Parliament, by 
which the meetings of the Commiſſioners, and their method of proce- 
dure are regulated. : 


The Lords diſmiſſed the complaint.“ : B, 
AQ, Lockhart & Yo. Grant. Alt. Ja. Ferguſon & Bruce. Clerk, Forbes 
NO XCVII. | - | | r6th Fanuary I7 54 
Sir ARCHIBALD GRAN, 
AGAINST | 


FOHN LEITH of Leith-Hall. 


EN LETT E was inrolled by the freeholders of ABerdten. ſbirt at 
their Michaelmas meeting 1753. Sir Archibald Grant complained 1 
the inrolment and objected: That the claim lodged by Mr Leid — 
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that their valuation exceeded L. 400 Scots. 4 
| The Lords were of opinion, that it was not neceſſary to mention th 


reciſe ſum in the claim, and therefore, 0 
« They diſmiſſed the complaint.“ 5 * 


Clerk, Kirkpatrick. 


bet forth the preciſe ſum at which his lands ſtood valued; but only 


Act. A. Lockhart. Alt. 0 h. Hamilton Gordon. 


N- XCV II. 25th January 1754. 
MARGARET ANDERSON and RACHEL GIBSON, 


AGAINST 


FAMES GIBSON and his CURATORS. 


\ 


AMES GIBSON having ſucceeded as heir to his granduncle 


ment. 
= The defender admitted that an aliment was due to his mother; but 
contended: That his ſiſter, who was paſt 21 years of age, had no legal 
claim againſt him for an aliment. 3 e 
Pleaded for Rachel Gibſon : That by the civil law, perſons who are 
able, are bound to aliment their brothers and ſiſters who are in want; 
L... \ 2. / De tute. et ration. diſtra. L. 13. \ ult. F. De admin. tut. and 
oct. ab tit. De agn. et alend. liberis And as this obligation is founded on 
cke law of nature, and proceeds ex æquitate et charitate ſanguints betwixt 
brothers and fiſters, it ought to take place with us; and ſo it has fre- 
= quently been decided, particularly 10th November 1671, Hay contra 
* 110 and 23d Fuly 1715, children of Knapperny againſt their elder 
5 rother. . . 
Anſwered for James Gibſon and his curators : That although he would 
be very ready to relieve his ſiſter when in need, yet he is under no le- 


permit tutors and curators to make reaſonable deburſements out of the 
pupils or minors eftates for the education and maintenance of unpro- 
vided brothers and fiſters, but by no means make it neceſſary for the mi- 
nor or his curators to make ſuch deburſements. And all the deciſions of 
[this Court, whereby a brother has been found obliged to aliment his 
brothers and ſiſters, were upon this foundation, that he, as heir to his 


ad therefore to aliment the children of his father. And even in ſuch 
(caſes, the obligation reached no farther than to aliment them during 

their pupilarity, or, at fartheſt, minority. But, in the preſent cafe, the 
defender does not repreſent his father, but ſucceeded to his grand- 
. uncle, who was under no obligation to aliment the purſuer Rachel Gib- 


=_ / 7ohn Jacl, James Gib/on's mother Margaret Anderſon, and his ſiſter 
Rc: Gibſon, brought a proceſs againſt him and his curators for an ali- 


gal obligation to aliment her. The texts cited from the civil law, only 


father, was liable to the ſame obligations to which his father was liable; 


/0n, and ſhe is paſt the years of minorit 


* ment.“ 
AQ. David Dalrymple. Alt Dov. Rae. 


8 


— ——— — ͤdl 


The Lords found, that Rachel Gibſon was not entitled to an ali- 


B. 
Clerk, Kirkpatrick. 
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N XCVIII. | | : OS 5 | 14th 1 YN 
SYLVESTER DONALDSON, * 
AGAINST 5 28 
WILLIAM FUL TON. 


FM LTON put out his ſon apprentice to Donaldſon ſhoemake; 
The ſum to be given with the apprentice was not inſerted in the 
indenture ; but, in lieu thereof, Fulton accepted a bill for I. 3, 3. 
Sterling, payable to Donaldſon. Donaldſon having charged on this bill. 
Fulton ſuſpended; and the caſe was reported by Mr Alexander Boſal! of 
Aunchinlech, Lord Probationer. | 
Pleaded for Fulton the ſuſpender : No action can lie on this bill; for 
that the indenture, on account- whereof it was granted, 1s itſelf yoid 
The act o#. Ann. cap. 8. provides, that the full ſum of money received 
or in.anywiſe directly or indirecily given with every apprentice, be inſerted 
in the indenture ; and in default thereof that the indenture be void, and 
the apprentice incapable of acquiring his freedom, or of exerciſing hi 
intended profeſſion. Now, in the preſent caſe, the ſum given with the 
apprentice was not inſerted in the indenture, but a diſtinct ſecurity 
taken for it; the indenture is therefore void by the. ſtatute ; and the 
bill, as it cannot be ſeparated from its cauſe, muſt be alſo void. 
Pleaded for Donaldſon the charger: When the ſum given with the 
apprentice is not inſerted, the act oct. Ann. cap. 8. voids the indenture, 
but not any ſeparate obligation for ſuch ſum : And therefore, although 
the indenture ſhould be found void, the bill muſt ſubſiſt. The cauſe af 
granting the bill was not that the apprentice might be free of a corps 
ration, but that he might be taught the trade of a ſhoemaker ; and this 
cauſe is not removed by the voiding of the indenture. 


The Lords ſuſtained the reaſons of ſuſpenſion,” . 


Act. J. Grant. Alt. Wedderburn. Reporter, Auchinlech. 


Ne XCIX. 1 5th February 1754. 


Viscount of ARBUT H NOT and others, 


AGAINST 


The JUSTICES of the PEACE for the County of Kincardine. 


HE Juſtices of the Peace for the county of Kincardine made an 0r- 
der, that the fix days work for the highways, of all the tenant 
cottars, and other labouring men within the county, ſhould be applied, 
in the et place, for the repairing of one highway; and they perm! 
ted thoſe who lived at a diſtance from that highway, to compound at? 
rate below the legal compoſition, | 0 oo | 
The Viſcount of Arbuthnot and others preſented a bill of ſuſpenſi01 
of this order, and plcaded : That the Juſtices had therein exceeded the 
powers given them by law; for that the act 16th Parl. 2d Sef. I. Chart I 
ordains the Juſtices © To divide the pariſhes of their bounds, as 2 


11 


« 1;e moſt eweſt to the highways to be repaired, and as they may have the 
« moſt equał burden; and the meaning of this regulation is, that the 
highways be repaired by the inhabitants of the neareſt pariſhes, and by 
them only; not that all who are bound to perform the fix days work 
may be called out from one extremity of the county to the other. Such 
extenſion of the law would, in the county of Kincardine, prove a heavy 
burden; and in more extenſive counties, an intolerable grievance. And 
if the tenants and others be not obliged in law to perform the ſix days 
work, on diſtant roads, they cannot, in caſe of failure, be obliged to 
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compound. 
Anſwered for the Juſtices of the Peace: The order of the Juſtices may 


be ſupported both from the words and the ſpirit of the laws reſpecting 
the reparation of highways; for that the act 9. Parl. 2. fel. 2. Charl. II. 
permits the Juſtices to accept of a certain compoſition in lieu of the ſix 
days work, Where the ways lie at a great adiſtance from thoſe who are 1 
% liable to repair the ſame;“ which words imply, that the perſons bound "ty 
by law to work at the reparation of the highways, may be called to ſuch —_ 
work from any diſtance whatever. And this 1s further explained by the 
act 5. Geo. I; cap. 29. which, by providing that the tenants, Sc. be called 
out on ſuch days, and © at ſuch places as the Juſtices ſhall appoint,” lodges 
a diſcretionary power with the Juſtices: this power has, in the preſent 
caſe, been exerciſed with moderation; and perſons reſiding at a diſtance 
have been allowed to compound at a rate even below that which is eſta- 
bliſhed by ſtatute. Further, the purpoſe of the acts aforeſaid was, that the 
highways throughout the kingdom might be repaired in the manner leaſt 
grievous to the people: now, by this, the Legiſlature could not mean that 
the highways ſhould be repaired by calling out the tenants, c. for the re- 
pairing of the roads within their reſpective pariſhes ; for that ſuch method 
is unequal, expenſive, and unſucceſsful: it is unequal, for that in order vs 
to repair the highways within one pariſh, the country ſervices may be mY 
more than ſufficient, within another, leſs; it is expenſive, as many over- 7 
ſeers muſt be paid when various roads are repaired at once; and how if 
unſucceſsful it is, the experience of all Scotland has demonſtrated : on 11 
the other hand, if the country ſervices be applied for the reparation of 1 
the highways ſucceſſively, their uſe may, at length, be in a great mea- _ -.. 
ſure ſuperſeded, and the people relieved of this burden. . 
The Lords refuſed the bill of ſuſpenſion.” D. 


For the ſuſpenders, Brown, Lockhart. "Ms J. Grant, R. Dundas. 
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Ne C. 7 5 5 20th February 1754. 
ANDREW LOOKUP, ls. 


AGAINST 


JOHN CROMBIE and the CRE DITORS of Archibald Crombie. 


A CHIBALD CROMBIE was debtor to Robert Richardſon by two 
bills, the one dated 4th June 1721, payable 1oth February 1722 ; 
and the other dated 15th June 1724, payable on demand. 
Jobn Crombie, nephew and apparent heir to the ſaid Archibald, brough 


a ſale of his lands and ranking of his creditors in terms of the act of 
Parl. 1695. | 5 | 
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action could now be 
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In this proceſs; Andrew Lookup, who had right to the above bills by 
indorſations, compeared and craved to be ranked for the fums thereby 
due. bg) | 2 . Fi. 
It was objected by Jabu Crombie and the creditors, that the bills having 
lain over about 3o . without any legal demand being made, no 
ained upon them. „ 
Anſwered for Andrew Lookup : That although bills loſe their extraor- 
dinary privileges, in a very ſhort time, yet they do not, by the law of 
Scotland, ceaſe to be probative writings, or preſcribe in leſs than 40 
years; that they do not preſcribe in 20 years, appears from the gth act 
Parl. 1669, introducing the vicennial preſcription of certain writs men- 
tioned in the act, of which bills are none; and Sir George Mackenzie, in 
his obſervations on that act, ſays, © That the Parliament refuſed to li- 
mit bills of exchange to this preſcription.” And if fo, they can fall 
under no ſhorter preſcription, as there is na other period of preſcription 
known in. our law till that of 40 years; and to deny action on them be- 
cauſe of the lapſe of time, is, in other words, to find that they are pre. 
ſcribed. In the preſent caſe, the reaſon of their lying fo long over, was 
the bad circumſtances of the original debtor and his heirs, who put off 
the creditors with promiſes, of payment. | 
Replied for Jobn Crombie and the creditors: That bills were introduced 
ſolely for the ſake of commerce, and nat to remain as permanent ſecu- 
rities; that, by the law of England and of moſt trading nations, they are 
limited to a very ſhort period, and ought to be ſo with us alſo, being in- 
troduced in imitation of other trading nations; and to ſuſtain action on 
them after 30 years, which have run fince their term of payment, would 
be opening a door to forgery, as bills are executed with ſo few ſolemni- 
ties, that, in moſt caſes, it would be impoſſible to diſcover the falſehood. 
And Lord Stair, L. 4. ti. 42. (6. obſerves, © That bills kept up for 
„any conſiderable time are not probative.” | 
© The Lords found that no action could be ſuſtained on the bills.” s. 


For Andrew Lookup, Bruce. For Jo. Crombie, Geo. Pringle. ul Clerk, Pringle. 


Ne „ . 5 206th February 1754. 
DOROTHEA PRIMROSE and SISTERS, 
| Ts 
His Majeſty's ADVOCATE. 


V contract of marriage dated 1724, between Sir Archibald Primroſe 

and Lady Mary his wife, the former is bound to reſign his lands, Cc. 
to himſelf and heirs-male of that marriage, which failing, to the heirs- 
male of any ſubſequent marriage ; which failing, to his other heirs of tall- 
zie: with the following proviſo in favour of daughters. And farther, 
“in caſe there be no heir-male, but allenarly a daughter or daughters of 
* this marriage, &c. and that they ſhall be debarred from ſucceeding to 
the eſtate by Sir Archibald's other heirs-male ; then, and in that caſe, 
« Sir Archibald binds him and his beirs-male and ſucceſſors in the foreſaid 


lands, to make payment to the daughter or daughters, Ec. vis. if one, 
; | . ; 6c 2 4,000 


* 


o 
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« 24.000 merks ; if two or more, 36,000 merks, Ic. and that at the 


« Grſt term of Mhitſunday or Martinmas after his deceaſe, &c. with an- 
<« nualrent thereafter.” 


Treaſon, leaving iſſue one infant ſon and ſeven daughters. In January 
1747, his fon died. The daughters entered a claim for the 36,000 merks. 

0bjefed for the Crown : That ſuppoſing Sir Archibald had died unat- 
tainted, the exiſtence of the heir-male diſappointed the purification of 
the condition, upon which depended the proviſion of the daughters. 

Anſwered for the daughters: That as it is in reality the ſame thing 
to all the parties concerned, whether the ſons die before or immediate- 
ly after the father, it cannot be ſuppoſed that the parents intended the 
daughters a proviſion in the one caſe and none in the other; and in 
this caſe the heir-male, an infant, died two months after his father. 

But 2do, whatever might be the law, where the father's deceaſe is 
the term under the conſideration of parties, yet that was not the caſe 
here; for the term under the conſideration of parties for regulatin 
mee daughters proviſions, is not the father's deceaſe, but the firſt Mhit- 
_ /:ndy or Martinmas thereafter. For ſuppoſe two daughters had out- 
lived the father, and one of them had died before the firſt Martinmas or 
Whitſunday after his death, it would have been ſuppoſed that only one 
daughter had exiſted of the marriage ; and 24,000 merks, the proviſion 
for one alone, would have taken place. This being the caſe, although 
the ſon outlived the father, yet as he died before the term which regu- 
lated the proviſions to the daughters, their proviſions were certainly due. 
See the caſe of the Earl of Dunfermline contra Callendar, 27th Fune 1676. 

Replied for the Crown : That however hard it may be, yet ſuch is 
dhe principle of our law, that the condition / ine libris or ſi fine herede 
naſculo, has always been underſtood to be diſappointed by the bare 
exiſtence of ſuch children or heir-male, after the father's deceaſe. And 
there is no ſpecialty in this caſe to exempt it from the general rule. 
Por though it is very true, that the firſt term of Whitſunday or Martinmas 
atter the father's deceaſe was under conſideration of the parties; yet 
chat was only for regulating the extent of the proviſions for the daugh- 
ters, and from whence that proviſion was to be payable and to bear in- 
WS tcreſt. But the non-exiſtence of an heir-male at the father's deceaſe was 
he condition of the debt itſelf. See the caſes of Somervel contra Te- 
unt, 25th July 1688, Lord Royſton and Fraſerdale contra Halyburton, 16th 
= ebruary 1715, Drummond of Comry, 17th June 1638 ; ſee alſo the Di#. 
wwe I. 2p. 187. & 188. There was another point argued in this caſe, vis. 
de effect of the attainder againſt this bond, ſuppoſing the condition to 
bave been purified : and the caſe of Margaret Oliphant, 23d Fuly 1752, 


was referred to; but as the Court were unanimous upon the firſt point, 
this other was not determined. 1 


* The Lords diſmiſſed the claim.” 5 


Acc. James Ferguſon, G&c. Alt. Alexander Home, &c. | | Clerk, Pringle. 


Pp ; 8 


Upon the 15th November 1746, Sir Archibald ſuffered death for Hi gh 
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28th February 1754. 


Ne CII. 


ANDREW GLASS and others, 
1 AGAINST l 


The MACISTRATES of d e 


THE annual election of the magiſtrates: and council of the burgh 

of St Andrews was begun upon the 26th September, and ended on 
the 8th OFober 175 3. Three of the counſellors choſen declining to ac. 
cept, a council was called upon the 19th of the ſame October, when three 


other perſons were elected in their places. 1 

Upon the 18th December following, a petition and complaint was ex. 
hibited by Andrew Glaſs one of the bailies and others, on 16th Geo. II. 
cap. 11. for annulling the election of theſe three new counſellors, and 


for coſts. 5 . 
ncy of this complaint: 1mo, That the act of 


Ohjected to the compete 
Parliament doth not authoriſe application to the Court of Seſſion by 


ſummary complaint, except againſt the proceedings at the annual elec- 
tion, or previous thereto : and that the proceedings of the magiſtrates 


at an ordinary meeting, ſuch as this was, can be reverſed by way of 


reduction only. 20, That ſuppoſing the election complained of, to be 


within the act, yet the ſummary complaint ought in terms of the ad 
to have been exhibited within two calendar months after the annual elections of 
the magiſtrates and counſellors, Now this complaint, though within two 
months of the election complained of, was more than two months after 


the annual elections. | | 
The Court was of opinion that the annual ele 


ſummarily complained of upon the ſtatute. | 
The Lords found the complaint not competent, and therefore dil- 


„ miſled the ſame.” $, 


ctions only could be 


Act. Ja. Ferguſon. Alt. Ro. Craigre. Clerk, Pringle, 


No (III. 28th February 1754. 


THOMAS DUNCAN, 
AGAINST 


His Majeſty's ADV OCATE. 


UNCAN entered a claim upon the forfeited eſtate of Sir ame 


D Kinloch-Nevoy for L. 100 Scots, contained in a bill accepted 2 
N. 


Sir James, dated 28th Auguſt 1745. He offered a proof b witneſſes 
that this debt was not a new contraction of the date of the bill, but was 


the balance of an old debt, contracted many years before the 24th Jun 


1745, the term of the veſting act 20th Geo. II. cap. 41. 


Objected for his Majeſty's Advocate: Imo, That the claim was not 5 
levant, becauſe, ſuppoſing the balance of an old debt was the cauſe 0 
granting the bill, yet the bill was an innovation of the debt ; and 1 
date of it being poſterior to the term when the eſtate was le _ 
nd as 


argument 


in his Majeſty, the eſtate could not be burdened with it. 


of an eſtate, and the ; 
5 y who give truſt : 
Ovjefted, 2do, for his Ma jeſty's ere E. notice, Mi imputent. 
: a proof 


5 Not prohibited a 


reductio 5 | 
ons of writs on the head of deathbed, where Vp fen 4 
| 4 | cence is, that 


«c 
neſſes are ſuſta; 
ned to Prove ly, « , 
| the Onerous J. That wit 
Cauſes in the writ » * 
. 


. tt. 9. Pp. 84. 
The Lords found the proof by witneſſes 


ſtained the claim.“ was competent, and ſu 
7 — 


Act. Ser 
c ImReour. Alt. Aler. Home & And. Pringle, 8 

| Clerk, Murray 

Ne CIV, 
oth March I754 
EARL of MAR CH, 
AGAINST 
CHARLES DOE. 
of Ws 
March ſet the mill of King's-Cramond d 
an 


ce of one year, and his en- 


ed to poſſeſs for { 
or ieveral years by tac; : 
Counteſs, her ſon the Earl. in Foley ber and 
„ Not 


term of Dowie's | 
i entry, warned hi 
day 175 him to remove from his 


brought à 
Fi procels for removin „before NR 
rned Dowte to remove from * = 1 pg hy _— 
ü e para- 
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quence of that ought to be, that the removing behoved to be ſuperſeded 


* at Martinmas 1754. 5 B 
For the charger, Brown. Alt. Jo. Grant. Cler k, Rirbpatrid : 
Ne Cv. 5 6th March 1754. g 


1735, betwixt William Stirling of Herbertſhire, and Captain Charles Cam- 


e 


tion of the crop from the ground, and from the houſes at Martinma- 
1 . . | | | 
22 Dowie ſuſpended and pleaded: That the warning was void and 
null, in regard he was warned to remove at the term at which he coulq 
not be obliged to remove; and therefore no decreet of removing could 
be pronounced on ſuch warning, 8 
Anſwered for the Earl: That by the act of Parliament 1555, all warn. 
ings muſt be executed forty days before Whitſunday, at whatever term 
the tenant entered, and therefore the warning was properly executed 
forty days before Whitſunday ; and although he was warned to remove 
at Whitſunday, which was not the term of his entry, yet the only conſe. 
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until Martinmas 1753, which the Sheriff had done. 1 
The Lords ſuſtained the objection to the warning; but of conſent YR 
found the letters orderly proceeded for the ſuſpender's removing 


ARCHIBALD CAMPBEL L younger of Succoth, 


AGAINST 


Captain FOHN STIRLING of Herbert/hire. 


T the Michaelmas meeting 1753, Archibald Campbell claimed to be in- 
rolled amongſt the freeholders of Stirling ſbire, and produced as hi; 
titles a charter under the Great Seal, dated 27th Fuly 1752 in favour of 
Himſelf in liferent, and his eldeſt fon in fee of certain parts of the baro- 
ny of Herberiſbire, and ſeiſin thereon in September 1752, redeemable and 
under reverſion as mentioned in a contract of wadſet dated 22d Marc 


bell the claimant's author. 

It was objected by Captain John Stirling: I/, That the wadſet was an 
improper one, and therefore did not entitle to a vote: 240%, That the 
claimant was not in poſſeſſion of the whole of the wadſet lands: and, 
24ly, That there was no legal evidence of the valuation of Thornie-hil, 
part of the wadſet lands. And the freeholders ſuſtained the objections 

Archibald Campbell complained to the Court of Seſſion: and as the fil 
objection is founded on the conception of the wadſet, it is neceſſary to ob- 
ſerve that William Stirling the reverſer had only right to the ſuperiority of 
the greateſt part of the lands given in wadſet, whereof the feu-duties a 
mounted to L. 22: 6: 10 Scots, and to the property of a ſmall part where. 
of the real rent was L. 27 Scots; and theſe two ſums nearly correſpondel 
to the annualrent of L. 82 Sterling the ſum given for the wadſet. And 
the contract warrants the yearly feu-duties and rents to amount, at tbe 
date of the contract, to L. 49: 6: 10 Scots; and alſo warrants the land 
from {choolmaſters ſalaries, and future augmentations of miniſters ti 
“ pends, and all other burdens and impoſitions whatever impoſed, or te 
* be impoſed on the ſaid Ands, and generally from all perils, danget 

| . IT inconveniencies, 


+0 233 ] 
« jnconveniencies, and impediments whatſoever, as well named as not 
* named, bygone, preſent, or to come, at all hands, and againſt all 
« deadly.” Then it excepts from the warrandice the ſeveral feu-rights 


granted to the vaſſals, and goes on to except, © As alſo the feu- right 
% granted, at leaſt claimed, by the family of Lord Ferrefter of the ſaid 


« claims right; which feu-right is expreſsly reſerved to the ſaid William 
« Stirling, or thoſe having right thereto, under the burden always of 
« 175. 4d. Scots of yearly feu- duty forth of the ſame, in favour of the 
| « (aid Captain Charles Campbell; and under which burden of the ſaid 
| « yearly feu-duty, any feu-rights hereafter to be granted {hall be ex- 
| .<« preſsly taken.” 15 E 73 

The èontract contains alſo a clauſe relating to the caſualties of ſupe- 
Tioxity, whereby it is provided, That whereas, beſides the annual pro- 


bell, it may likewiſe happen, that, during the not redemption, certain 
ſums of money will become due and payable to the ſaid Captain Camp- 
bell, upon his receiving heirs or fingular ſucceſſors on the ſaid feu- 
rights, or by the ſaid feus remaining in non-entry : therefore Captain 
Campbell obliges himſelf his heirs and ſucceſſors, perſonally to ſubmit 
to two perſons to be mutually choſen, what ſhall be paid to William 
BS < S:ir/ing, or his heirs for the ſaid caſualties of ſuperiority ; and that ei- 
c © ther when the ſaid caſualties fall due, or at the redemption of the 
= © wadlſet, in the option of the ſaid William Stirling. And if Captain Camp- 
= * }:, or his foreſaids, ſhall refuſe or fail to ſubmit, or to pay what is 
= © awarded by the arbiters, it ſhall be lawful to the ſaid William Stirling, 
and his foreſaids, to redeem the ſaid lands and ſuperiorities from the 
« {aid Captain Campbell and his foreſaids, at any term after ſuch refuſal 
« or failure to ſubmit or pay, by payment or conſignation of the fore- 
“ faid ſum of L. 82 Sterling, with deduction therefrom of what compoſi- 
(tions ſhall have become due by law for the entry of ſuch vaſſals; and 
= © that upon ſuch payment or conſignation, the wadſet-right ſhall be- 
come eo % void and extin& without any proceſs or declarator.” 
It was obje#ed for Captain Stirling: That this wadſet was evidently an 
mmproper one, as the wadſetter was ſecured in the annualrent of his mo- 
= cy, and could not poſſibly receive any more; for the lands are war- 
= ned to be worth the annualrent of the wadſet-ſum at the wadſetters 
entry: and as the ſubject given in wadſet was chiefly the feu-duties of 
- lands, there could be no hazard of their decreaſing in value, or beco- 
ning ineffectual: and farther, there is an anxious clauſe of warrandice 
eecuring the wadſetter from all burdens and impoſitions whatever, and from 
al ther perils, dangers, burdens, and inconveniencies, &c. paſt, preſent, or to 
one, and as he thereby had ſecurity for the annualrent of his money, ſo 
e could have no more, ſeeing he was accountable for the caſualties of 
uperiority; and if he did not make payment of the ſums of money thence 
"ting, theſe ſums imputed towards extinction of the wadſet-ſum : ſo 
LE that this Wadſet was only a ſecurity for money, and therefore improper. 
Lord Stair, tit. Waders, \ 11. obſerves, © If there be a proviſion to 
, count for the profits of the land, or to hold the lands at ſich a rent, 
= ec is an improper wadſet. Such is the caſe here: for the caſualties 
| N Arn. are part of the profits of the lands, and it is inconſiſtent 
=. the nature of a proper wadſet to account for theſe caſualties; for 
nat à proper wadſetter has the plenum dominium of the lands during the 
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« Jands of Gunner/haww, to which the ſaid William Stirling himſelf now 


; | « fits and feu- duties of the foreſaid lands wadſet to Captain Charles Camp- 
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not- redemption, and therefore muſt have 


* 


1 154 J 
right to the caſualties which 
fall due before the redemption. - 1 e 
_ 2dly, It was further 7 by Captain Stirling : That neither the pro- 
perty nor ſuperiority of the lands of Gunner/baw were conveyed to the 
wadſetter, but only a right to uplift 175. 42. Scots yearly out of theſe 
lands, as appears from the clauſe relative thereto. And if the com. 
plainer contend, that the family of Lord Forrgfter had a feu-right to 
theſe lands holding of Herberiſbire, he muſt at leaſt ſhow that the fey. 
duty payable to the ſuperior was preciſely 174. 4d. Scots. 9 
Y, Neither had the complainer or his author ever been in poſſeſſion 
of the ſaid lands of Gunner/haw, or of the ſaid 175. 4d. upliftable forth 
thereof; for that the ſaid William Stirling did, ſoon after the date; of the 


contract of wadſet, diſpone theſe lands to Lady Forręſter, to be held of 


the Crown, without any mention being made of the ſaid yearly burden 
or annuity of 17s. 4d. the Lady Forrgſter conveyed them to Forręſter of 
Denovan, who is now in poſſeſſion of them by charter and ſeiſin from 
the Crown; and this annuity has never been demanded from him. 
And the lands of Gunner/bhaw being deduced, the valuation of the com- 
lainer's other lands will not amount to L. 400 Scots. „„ 
4thly, It was objefed: That there was no legal evidence of the valua- 
tion of the half of the lands of Thormehill 3 of the wadſet - lands), 
they being originally valued in cumulo with other lands, and their valua- 
tion only disjoined by a private meeting of commiſſioners in 1740. 
It was anſwered for Archibald Campbell: That feu- duties are no leſs the 
ſubjects of proper wadſets than rents of lands are. And in the preſent 
caſe, part of the ſubject given in wadſet is the rents of lands, which may 
riſe or fall; and the whole of the wadſet is proper, as the wadſetter 
takes the rents and feu- duties for his annualrent, accounts not for any 
part of them if they exceed it, nor has any claim for the difference, if 
they fall ſhort of it. And where ſuch is the contract, the wadſet is pro- 
per, as appears from act 62. Parl. 1661. f ult. The clauſe warranting 
the rents to be ſo much at the time of the wadſetter's entry, is uſual, 
and renders not the right an improper wadſet, as the wadſetter takes his 
hazard of the future riſing or falling of the fruits, as well as of the fi- 
lure of tenants, c. the other part of the clauſe of warrandice is no 
more than words of ſtyle uſed both in wadfets and in abſolute diſpoſ- 
tions; and the warranting againſt augmentations of ſtipend was reaſor- 
able, becauſe ſuch augmentations are really an eviction of part of the 
tithes. 4 „ 5 
Neither can it alter the nature of this wadſet, that the wadſetter wa 
not to have right to the caſualties of ſuperiority ; for theſe are not the 
fruits of the lands, nor were they proper ſubjects to be relied on for the 
payment of the annualrent of the money, as they might not fall. due for 
many years: the wadſetter rehed on the rents and feu-duties for pa). 
ment of his annualrent, and, as he gave no conſideration for the chance 
of caſualties, it was reaſonable that he ſhould account for theſe when 
they fell due; but this did not make him ceaſe to be proprietor of tif 
lands: in like manner, a ſuperior may agree to gift or diſcharge the & 
ſualties, and yet he will remain ſuperior, and be entitled to vote i 
right of his ſuperiority. | 


With reſpect to the lands of Gunnerſhaw, it was anſwered: That i 
merly Herbertſbire had only right to the ſuperiority of theſe lands, aud 
the property of them belonged to Lord Forrefter ; that before the * 
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of che contract of wadſet, Herbert/hire had acquired right to the proper- 
ty, by purchaſing appriſings which had been deduced againſt Lord For- 
* : and both rights being thereby in the perſon of Herbertſhire, he, 
by the een ee the right of ſuperiority to the wadſet- 
|. retained the property. ; | | 
_—— 1s bs 4-28; poſſeſſion of theſe lands as the nature 
of his right will admit ; for that by the clauſe in the contract of wad- 
| ſet, reſerving William Stirling”s right, “under the burden always of 17s. 
« 4 d. Scots of yearly feu-duty furth of the ſame,” William Stirling ac- 

W 1nowledged himſelf to be Captain Campbell's vaſſal in theſe lands; and | 
me poſſeſſion of the vaſſal is always held to be the poſſeſſion of the ſu- | 
perior; and this poſſeſſion could not be inverted by William Stirling's | 
= having afterwards diſponed theſe. lands to be held of the Crown, no #0 
more than a tenant could invert his maſter's poſfeſſion' by taking a tack #4) 
= from another: And Mr Campbell's infeftment being prior to any infeft- UN: 
ment taken by Lady Forrgſter, or Forrefter of Denovan, on a charter from 4 
me Crown, muſt be preferable. 2 1 

It is of no conſequence, whether or not the complainer or his author = 
= have been in uſe to levy the feu-duty of 178. 4d. for it often happens, | | -M 
chat when feu-duties are ſmall, ſuperiors do not demand them for ſeve- iF4 
ral years, until the ſum due becomes conſiderable: And in blench-hold- _ 
ings, the blench-duties are never demanded; but this impairs not the KR 
right of ſuperiority. And the complainer, fince his purchaſe, granted „ 
ga factory for uplifting this feu- duty, and the other feu- duties and rents 1 
of the wadſet-lands ; and, in December laſt, obtained a poinding of the 1 
ground for the feu- duties. 5 | 5 5 i 
_ To the objection that the valuation of the half of Thorniebill was not if 
properly ſeparated from the yaluation of the other lands, it was anſwer- | 
e. That although the disjunction in 1740 was made by a private meet- i 
ing, yet it was valid; for that a legal meeting of Commiſſioners of Sup- o 
= ply held in 1753, in their proceedings refer to the divifion made by the f 
11d private meeting; and thereby homologated that diviſion. 0 
* The Lords found, That the complainer's right was a proper wad- i 
ſet, and the lands therein mentioned properly conveyed ; as well 1 
* thoſe whereof the feu- rights of the vaſſals were excepted, as bn 
* thoſe whereof the property was conveyed : and found, That the 14 
* lands of Thorniehill were regularly divided, and the valuation of | 11 
the half thereof made in the year 1740, was confirmed by the ns 
reference made in the ſubſequent diviſion by the meeting of the my 
* Commiſſioners of Supply in the year 1753: and found his poſ- 1 
© ſeſſion of the lands of Gurner/bawo ſufficiently inſtructed; and there- wh 
fore repelled the objections to the complainer's title, and or- bl 
* dained him to be added to the roll.” B. | 
. Ad. Lockhart, Pringle & Grant. Alt. F er guſon, Macdoual, Dundas, & Bruce. Clerk, Forbes. | 4 | b | 
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| 1 gth March 1754. 
HERITORS of the Pariſh of Tais, | 


 ROAINTS;: cm 
MARGARET MONRO. 


| HE patronage of the church of Tain, fell to the Crown by the at. 
tainder of the Earl of Cromarty. The Barons of Exchequer, in 
3 of his Majeſty, granted certain vacant ſtipends of this pariſh, to 
Margaret Monro, widow of the laſt incumbent. ' _ 
Some of the heritors having been charged by her for payment of 
theſe ſtipends, preſented a bill of ſuſpenſion, and pleaded: That the gift 
to the charger is an illegal application of the vacant ſtipends, which, 
by law, are appropriated for pious uſes within the pariſh. The act 18th 
Parl. 1685, indeed declares, that this 7s not to be extended to the vacanciet : 
of theſe churches whereof the King's Mujefty is patron ; but this exception Wl 
relates to patronages then acquired, not to ſuch as might afterwards be 
acquired by the Crown. In this caſe, the King has, ſince the act 1683, 
come in right of the Earl of Gromarty; and every objection, which 
would have been good againft a gift obtained from the former patron, 
muſt be good againſt a gift obtained from the King. ba 
, Anſwered for the charger: The patron had formerly, by common lay, 
the diſpoſal of the vacant ftipends. The act 18th Parl. 1685, ordained 
the vacant ſtipends to be applied for pious uſes within the pariſh : but 
there is an exception in caſes where the King is patron ; that 1s, the 
King was to remain 1n the condition wherein all patrons were before 
that act, and have the uncontrollable diſpoſal of vacant ſtipends: This 
is a perſonal privilege in favour of the King, and muſt therefore be er- 
tended to patronages acquired ſince the act 1685, as well as to thoſe 
Which were in the Crown at that time. | TR 
The Lords refuſed the bill of ſuſpenſion.” 9. 


For the Suſpenders, Lackbart. Alt. Sir David Dalrymple. 


. 31th March 1754 
Sir LEWIS MACKENZIE of Scatwell, | 


AGAINST 3 


His Majeſty's ADVOCATE. 


= IN the 1705, George Earl of Cromarty became bound to pay 2300 merks 
to Kenneth Mackenzie of Scatwell. In the 1723, Scatwell obrained 

decreet adjudging the eſtate of Cromarty for payment of the principal 

and intereſt of the ſum aforeſaid, accumulated from the date of the 
adjudication. The late Earl of Cromarty, heir of the original debtor, 

was attainted, and his eſtate veſted in the King. Sir Lewis Macken 

of Scatwell, having right to the adjudication aforeſaid, entered his clam 

for payment of the accumulated ſum and intereſt on it from the date o 

abe ion I =: . 


. . es ccc 
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Ine Maieſty's Advocate objefed That, by the act 2oth Geo. II. cap. 41. 
it gab That no . in favour of any claimant, or hes. 
| ture, or certificate, to be iſſued thereupon, ſhall be made for any ſum 
« or ſums, on account of penalties, for failure of payment at the day 
« jt became due, or for any other penalties whatſoever.” And he contend- 
. That the accumulating of capital and intereſt may not be ſtipulated 
My an origina obligation; but- is indeed a legal penalty inflited for the 
non-payment of the capital and intereſt ; and that, therefore the claim, 

in fo far as it is for ſuch penalty, ought to be diſmiſſed. 

| Anfevered for the claimant: He who fails to make payment of the in- 
tereſt 'of money borrowed, ought, by a bond of corroboration, to con- 
vert both capital and intereſt into one capital ſum, bearing intereſt; this, 

on his neglect, the law effectuates by a decreet of adjudication. And it 

neither can the former accumulation, which is by the deed of the par- 1 

ty, nor the latter, which is from the operation of the law, be, in an _ 

W propriety of ſpeech, termed a penalty : As a bond of corroboration would 

not, on the forfeiture of the granter, be reſtrifted ; ſo neither ought an 
a sdjudication to be reſtricted to the original capital and fimple intereſt. 


The Lords ſuſtained the claim.“ D. 
AR. Lockburt. Alt. The Crown's Lewyers. - - Clerk, Juſtice. | | f : | 
N. CVIH. | 0 . Toth March 1754. i". 
GEORGE BUCHANAN - . 8 
1 
AGAINST . 


 FAMES TOWART. 

N 6 EORGE BUCHANAN, proprietor of the woods of Auchindinnan, 
3 preferred a complaint to the Juſtices of Peace of Dumbartonſbire, on 
dhe 18th act, anno 1. Geo. I. entitled, An Act to encourage the planting of Tim- 1 
ber utreet, &c. and for the better preſervation of the ſame, againſt James Tow- 4 
an, for cutting and ſtealing certain trees from the woods of Auchindin- 10-3 
nan. | i! 
= The Juſtices ordained Towart to be four months impriſoned, and four 1 
W times whipped, in terms of the ſtatute. He offered a bill of ſuſpenſion 
and liberation, which was taken to report to the whole Lords. 
= The oje#:n made to the paſling of the bill was, That, as in the ſta- 
ute in queſtion, the Fuſtices of Peace are authoriſed to hear, and finally de- 

termine, and adjudge all offences againſt the ſame ; the determination of - 
the Juſtices was here final; and the Court of Seſſion could not review 


| their ſentence. fl 
To which it was anſwered for Towart : In the language of ſtatutes, þ- nt 

WJ ally determine does not import that the determination ſhall be final: =_ 
Por, wherever a ſtatute intends the determination of a court to be Ht 
it uſes an expreſſion of its intention much more exact and copious - 1 

than is contained in theſe words, finally determine : W_ 135 


Or, where it means to give that import to theſe words, finally determine, 
ir continually attends them with the addition of many others explaining 
ns intention. | | 5 
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Cay, in abridging the ſtatute in queſtion, leaves out the word final, 
as a mere expletive; underſtanding, that finally determine means nothing 
more than to bring the cauſe to an iſſue, ſo far as depends upon the 
; The act of the 11th of Henry VI. cap. 6. ordaining, That no ſuit, be. 
fore former Juſtices,;{hall be diſcontinued by a new commiſſion, give; 
a power to the new Juſtices to determine pleas, which were before the 
former ones, and the ſame, pleas and proceſſes, and all that depend upon they, 


0 hear and finally determine. If finally determine ſignified that the deter. 


mination ſhould be final; then, by this ſtatute of Henry VI. the determi. 


nation of the Juſtices would have been final in all queſtions coming he. 


Fore them, which is not true. Fa | 

In the act 19th an. 20. Geo. II. entitled, An ac for the adjuſting ani 
more caſy recovery of the wages of certain ſeamen, the Juſtices have a power 
finally to determine the diſputes therein provided for ; notwithſtanding 


which, many ſentences of Juſtices on ſuch diſputes have, ſince that ſta- 


tute, come under the review of the Court of Seſſion. eta. | 
The ſtatute in queſtion gives no appeal from the ſentences of the ju. 
ſtices to thoſe of the quarter- ſeſſions; but, when a ſtatute, relating to a 
crime, intends to give the final determination to the Juſtices of Peace, 
it conſtantly takes care to give an appeal to the quarter-ſeſſions, for the 
greater ſafety of the ſubject. | | 
The Lords ordained the bill to be paſſed.” J. P. 


AR. Lockhart. Alt. Bofwel & J. Dalrymple. Reporter, Murke. 


Ne CI. 1ſt July 1754. 


CREDITORS of James Strachan, 


AGAINST 


LUDOVIC STRACHAN. 


YAMES STRACHAN of Dalhackie became bound, in a poſtnuptia 

contract of marriage, to pay certain ſums of money to the children 
born, or to be born of that marriage; the term of payment was de- 
* to be at the firſt term after the deceaſe of himſelf and of his 
wile. ee NG? NNE 

In a competition between Ludovic Strachan, the only child of the mar- 
riage, and the creditors of James Strachan, it was objefted for the cred! 
tors, That, with regard to the obligations in the contract aforeſaid, 
Ludovic Strachan was to be conſidered as an heir of proviſion only; and 
therefore could not compete with the onerous creditors of his father. 

Pleaded for Ludovic Strachan - It is the duty of a father to provide for 


his children; ſuch proviſions are onerous, and conſtitute them creditors to 


their father; as he who is ſolvent may become bound to ſtrangers, ſo 
alſo may he to his own children; as he may make the exiſtence and &x- 


tent of his obligation to ſtrangers depend on ſome uncertain event, ſo allo 


may he in his proviſions to his own family. Thus it was decided, 24" 
January 1724, in the caſe, Margaret Lyon againſt the creditors of Taf. 


ogle; in that caſe, proviſions were made in fayour of daughters to be 1 
ef 


= 
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E and declared payable on the firſt of theſe three events, the day of their 
marriage, the attaining the age of eighteen, or the firſt term after the 
death of the father. And it was found, That a daughter, having right 


to ſuch proviſion, might oompete with the onerous creditors of the fa- 
ther. 95 | 


ought, in reaſon, to conſtitute the children heirs of proviſion only; they 


may, nevertheleſs, be ſo framed as to render the children creditors. In 


| this caſe, however, the children are only made heirs of proviſion ; 
for that here a ſum of money is made payable after the death of the 
father; which proves, That, during his life, there was no jus crediti con- 
ſtituted in favour of the children. Were this proviſion a jus crediti, this 
pendent obligation would exclude creditors from the date of the con- 
tract, which is abſurd. Proviſions, made payable to children whenever 
they ſhall attain a certain age, produce action for payment from that 
time; the children are therefore creditors in ſuch proviſions ; for, had 
theſe proviſions ever been a right of ſucceſſion, they could not have al- 
tered their nature, and become a debt, from the term of payment. 

The caſe of Margaret Lyon againſt the creditors of Z9/ter-ogle is not in 
point; there the obligation was to pay at a term which might have 
happened before the death of the father; it was therefore found to be 


a jus crediti, not a deſtination to heirs: But the contrary would have 
been found, had the obligation been to pay at a certain term after the 


- 


death of the father. 

The Lords preferred the creditors,” D. 
For the Creditors „Sir John Stewart. Alt. J. Grant. Reporter, Murtle. Clerk, Juſtice. 
No CX. | 2d Fuly 1754. 


MACDONELL 


AGAINST 
MACPHERSON. 


AAACDONELL of Shian, in the year 1739, was debtor in a bill to 
the deceaſed Fraſer of Belnain. . | 
In the year 1740, Belnain adjudged the lands of Shian for that ſum, 
and charged the ſuperior ; but no infeftment followed. 
Macdonell of Glengary paid the debt for Shian; but, inſtead of a con- 


veyance being given to him to the debt and adjudication, a diſcharge 


was given by Belnain to Sbian; and Shian granted an heritable bond to 
Glengary, in which, among others, this ſum was comprehended. 

In the year 1751, Shian ſold his eſtate to Macpherſon of Killichuntly; 

at the ſame time, by contract of agreement, Killichuntly bound himſelf 


to pay to Glengary a certain ſum, upon Glengary his granting to Killichunt- 


ha a ſufficient conveyance of the ſaid debts. 
_Glengary purſued for the ſum ; Killichuntly refuſed to pay till Shian's 
bill to the deceaſed Belnain, and the adjudication, were conveyed to 
him, in terms of his obligation, which did not bind him. till he had a 
| Conveyance of the debts. | 


The 


Pleaded for the creditors of James Strachan : Contracts of marriage 
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The bill, and diſcharge, and adjudication had all been loſt, and Ba. 
nain's ſon, not entering heir to his — refuſed to grant a conyeyance 


of the adjudication, left he ſhould involve himſelf in a paſſive title; 


but Glengary offered caution to RXillichunily, That the bill or adjudication 


ſhould not affect the eſtate; Ki/hchuntly anſwered, That caution would 
not protect the eſtate againſt an expired legal. 

ebe preciſe meaning of parties, as to the neceſſity of the conveyance 

in queſtion, was not clear from the terms of the agreement ; neither 


was a parole-proof offered with preciſion to fix it. 


Obſerved on the Bench: That Xzllchuntly was in no danger from the 
expired legal, as no infeftment had followed on the adjudication ; his 


danger-too was the leſs, eſpecially after ſo long delay. 


"i it being likewiſe obferved, That the charge againft the ſuperior 
might be conſidered as equal to an inhibition, and thereby render the 
adjudication effectual even agaiuſt a purchaſer 3 the Lon took a mid- 


dle courſe, and 
© Ordained a to raiſe an improbation in name of Killichuntly 


<« againſt the adjudication in queſtion; and, in the mean time, or- 
“ dained Killichuntly to pay the annualrents of the debt to the pur- 


« fuer,” Je D; 


For Glengary, Lockhart, J. Dalrymple. | For - Macdowal, Hamilton-Gordon. Clerk, Forbes, 


N CEL geh July 1754. 
| BLAW of Caſtlebill, 
AGAINST 


ROBERT GEDD ES, and others, Juſtices of Peace. 


Rs BLaw, the purſuer's wife, * done diligence againſt him, 
upon a decreet for her ſeparate aliment, the expence of that dili- 
ence amounted to L. 13, 15 8. Scots; ſhe brought action againſt him for 

that ſum, before the defenders, as Juſtices of Peace in the Culroſs dr 

ſtrict of the ſhire of Perth; and, in her libel, ſhe craved not only de- 
creet for the ſaid ſum and expences of plea, but alſo a warrant of ward. 


Ing, in caſe payment ſhould not be made within fifteen days after the 


charge. 
The defences made for Mr Blaw were: Ino, That Mrs Blaw, being 


clothed with a huſband, could not purſue without his conſent. 246 
That the Juſtices of Pace were not competent judges in this cauſe. 

The Juſtices decerned, and granted warding in common form.“ 

The purſuer being eds put in jail, brought an action of wrongous 
impriſonment againſt the Juſtices; wherein it was infifted, Io, That 
the Juſtices of Peace have no general juriſdiction in civil debts; and 
2do, Though they had ſuch juriſdiction, yet * no power of 
warding, or committing to priſon. | 

Pleaded for the defenders : That ſuch was the conſtant practice of tht 
Juſtices 1n that ſhire; as well as in many other ſhires in Scotlan 5 ; and 


that this practice was founded on public oily: p The 


The Lord Ordinary repelled! the defence; and, upon a reclaiming 


po To Lords found, That the Juftices of Peace did wrong in grant- 


e ing warrant for warding; but, in reſpect that the purſuer does 
4 not now inſiſt, and that the Juſtices were in practice of granting 
« yarding, they affoilzie, and decern. ? 8. 


AA. Lockhart. Alt. Haldane & Bruce. 
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77G Iith July 1754. 
MIS B VRR O UC H S, and her Silters, 
AGAINST 


Sir ARCHIBALD GRANT. 


FNAPTAIN Burroughs of London, married Mary Cartwright, ſecond 
daughter of Henry Cartwright of the fame place. By the marriage- 

articles, it was agreed, That the Lady's fortune, which was L. 1500, 
with a like ſum of the Captain's, making together L. 3000, ſhould be 
ſettled in truſt, the produce to the huſband for life; and, in caſe the 
wife ſhould ſurvive him, to her for life; and, in caſe of no iſſue, the 
property of the whole to the ſurviver. 

There having been many dealings between Sir Archibald Grant of Mo- 
niemuſk in Scotland, and Captain Burroughs, in the year 1733 they fitted 
an account, upon which there appeared a balance of IL. 3810, gs. due 
to Captain Burroughs ; in ſatisfaction of which, the Captain agreed to 
accept of a bond for L. 2000; and thereupon the parties diſcharged 
each other. | i 

Of even date with this diſcharge, Sir Archibald executed, at London, 
an heritable bond in the Scozs form, for the ſaid ſum of L. 2000, upon 
his eftate in Scotland. - | 

Soon thereafter, Captain Burroughs executed, at London, an aſſignment 
in the Scozs form; wherein he acknowledged, that the ſaid Henry Cart- 14 
wright had made payment to him of certain ſums of money; and there- .. mM 
fore aſſigned him the ſaid heritable bond for L. 2000.3 and thereupon 1 
Mr Cartwrigbi was infeft: but it afterwards appeared, that this aſſign- 
ment was entirely in truſt for the uſe of the marriage above mentioned. 

Sir Archibald Grant, and Captain Burroughs continued their dealings 
together; particularly, certain joint concerns in ſome mine-adventures 
in Scotland, : 1770 

Captain Burroughs having died without iſſue, his wife, who was his 
executor, proved his will in England, and intromitted with all his effects. 

Mr Cartwright being alſo dead, Mrs Burroughs and her two ſiſters, as 
co-heireſſes to him, brought an action in the Court of Seſſion in Scotland, 
againſt Sir Archibald Grant, for payment of the ſaid bond. 

Alleged for Sir Archibald: That the bond having been conveyed, by 
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Captain Burroughs, to Henry Cartwright, not for value advanced, but i! 
only in truſt and ſecurity far the ſum of IL. 3ooo, which Captain Bur- RY 
r9ughs was obliged to ſettle in truſt for the uſe of the marriage, the . 
liſters of Mrs Burroughs had no concern in the matter, as — to i 

| — — their [oy 
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1 16a J 
intromitted with her huſ. 


their father: and that Mrs Burroughs having 
band's effects, to an extent far beyond the tum of L. 3000, the bond for 
L. 2009 reverted, ta be part of Mr Burraughe's eſtate. 


Upon this ſtate of the caſe, pleaded for Sir Archibald. That Mrs B., 


roug bi, as her huſband's executor,” muſt: be accountable to Sir Archiala 
as her huſband's creditor, for certain large advancements. he had made 
in relation to the mine- adventures; and her demand muſt be liable to 
retention, until ſhe account: that this was material juſtice, and was 
eſtabliſhed both by the civil and Scots laws, 

| 2d0, That, even ſuppoſing this IL. 2000 bond were to be confidered 
the proper claim ef Mrs Burroughs in her own right ; yet it has been 
found, in many cafes, that when an executor ſues for a debt due to 
himſelf, compenſation may be pleaded againſt him upon ſums due to the 
defender by the deceaſed, even though ſuch ſums were legacy. See 
the caſes of 12th November 1628, Williamſon againſt Tweedie, obſerved by 


Spottifewood, voce Executry ; and 1 5th Fune 1666, Stevenſon againſt Hermiſhiel, 


obſerved by Lord Stair. Such being the caſe, although it was true, that 


the purſuer could not be brought to an account, in the firſt inſtance, in 
Scotland, yet, when ſhe is ſuing there, her ſuit may be properly encoun- 
tered by reconvention. See Poet, tit. De judiciis, F 78. and Dictionary, vol. i. 
5. 330, White againſt Steen. 3 : 

' Replied, among other things, for Mrs Burroughs That even upon the 
ſuppoſition that the bond of Z. 2900 was aſſigned in truſt for the uſes 
of the marriage, it had now, in terms of the articles, accrued to her, 
by the death of her huſband without iſſue: her demand is therefore 
under her own right, not as her huſband's executor ; and therefore can- 
not be compenſated by any debt alleged due by her huſband to the de- 
fender. See Voet. tit. De judicirs, \ $1. & 82. where he limits and ex- 
plains the doctrine of F 78. faying, Non etiam adverſus omnes afores recon- 
ventionem inſtitui poſſe conſtat, &c.; and the caſes of Williamſon and Steven- 


2do, An executor in England, who has intermeddled with Engliſh al- 
ſets only, cannot be compelled, even by reconvention, to account in 
Scotland, where ſhe cannot be properly diſcharged. In the caſe of Why: 
againſt Sen, the adminiſtrator in England ſued the heir in Scotland, for 
relief of a debt due by the defunct, which is entirely different from this 
caſe ; becauſe there the adminiſtrator ſued not in his own right. Beſides, 
in a cafe between the Marquis and Marchioneſs of Annandale, ſimilar 
to that of Seen, the Houſe of Peers gave a different deciſion. 

The Court having defired to ſee ho opinion of counſel, learned in 
the laws of England, upon this laſt point. ER. 

Thofe for Sir Archibald Grant gave their opinion, That had Sir Archi- 
bald given a mortgage over an eſtate in England, and this ſuit been brought 
againſt him there, he might have brought a bill in equity againſt Mrs 
Burroughs and her ſiſters, to diſcover for what conſideration this L. 2000 
mortgage was aſſigned; and alſo againſt Mrs Burroughs, to diſcover how 
far ſhe was otherwiſe ſatisfied of her demand of . 3200 out of her 
huſband's eſtate ; and thereupon. the Court would decree an account 
with Sir Archibald, and ſtay proceedings upon the bond: that unleſs 
this be allowed to Sir Archibald, when ſued in Scotland, juſtice cannot 
be done him; for, when he comes to take his remedy againſt Mrs Bur- 
roughs in England, ſhe may be inſolvent, and not to be found, 5 


| . 
= al the counſel for Mrs Burroughs, a gentleman of the greateſt e- 


minence in the law, gave it as his opinion, That, if the truſt was made 
out, Sir Archibald might ſet up his demands on Mr Burroughs againſt 
this demand for J, 2000, and ſo have an account of all dealings between 
them; and, if this account ſhould become neceſſary incidentally to a 
queſtion properly before the Court of Seſſion, he did not ſee why the 
enquiry might not be made, making all the allowances which would be 
made in England: he added, That, in England, every perſon who has a 
claim upon an eſtate, has a right to call an executor to an account; 
and no body is bound by what is done in a cauſe to which he is no par- 
ty. The other counſel for Mrs Burroughs was of opinion, That ſhe can- 
not be compelled by the Court of Seſſion, (if that Court proceeds by 
rules analogous to the courſe of the Court of Chancery in England,) to 
enter into an account, till proper foundation is laid for the demand, by 
a legal proof of it: That this muſt be done by a croſs-ſuit, without 
which, he thought, it could not be done ; but not by reaſon of the loca- 
lity of the probat of the will, or of the effects. = 
| Theſe opinions being reported to the Court of Seſſion, the caſe ſeem- 


ed very intricate ; and it was ſaid, That Mrs Burroughs not only could 


not be properly diſcharged here, but, How could ſhe account here by 

the law of England? How could ſhe ſhow here what claims were a- 

ainſt her in England: or what allowances ſhe was entitled unto by the 

law there? or how could ſhe bring her huſband's Engliſb creditors to ac- 

count here ? | q | | 

The Lords, on the 28th of Fuly 1752, inter alia, © Found it compe- 

© tent to the defender to plead retention to the extent of the an- 

„ nualrents of the bond during Mr Burroughs life: Found the pur- 

„ ſuer, Mrs Burroughs, who adminiftrated the effects of the de- 

« ceaſed Mr Burroughs her huſband, in England, is not bound to 

* account here for her intromiſſions, in virtue of that adminiſtra- 

tion; but, to the end Sir Archibald Grant may have a competent 

time to conſtitute the debts owing him by Mr Burroughs, and 

„bring the purſuer to account for her deceaſed huſband's effects 

in a proper court in England, ſtopped procedure in this action, 
both for principal and intereſt, to the 12th November 1754.” 


And, after hearing a reclaiming petition and anſwers, wherein the 


arguments above mentioned were handled at great length; and, after 
hearing the Lord Ordinary's report, touching certain facts relative to 
Sir Archibald Grant's accounts with Captain Burroughs, and Captain Bur- 
roughss accounts with Mr Cartwright, 

The Lords, inter alia, found, That there is no fufficient evidence, 
that the ſum, covenanted by the marriage-articles, was ſatisfied, 
„in whole or in part, by Cartwright's intromiſſions with Bur- 
* roughs's effects, further than to the extent of IL. 1040 Sterling, 
applied to the purchaſe of L. ooo capital in South-ſea ftock ; 
* and found it competent to the defender to plead retention againſt 
the bond purſued on, to the extent of the annualrents during 
Mr Barroughs's life; but found it not competent to the defender 

< to plead retention, on account of Mrs Burroughs her being ad- 
miniſtrator of her hufband's effects in England, and of the de- 
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Charles 975 1. cap. 62. 


land, the Crown muſt be preferable to all other creditors, as well in the 
debtor's real, as his perſonal eſtate, without any reſpe& to priority 9 


/ 


L 464 7 


„ fender's counter action againſt her before this Court, for rec. 
very or allowance of his claim againſt her deceaſed huſband,” , 


AR. R. Craigie, A. Lockhart, Alt. Lord Advocate, J. Ferguſon, Al. Macdowell, Clerk, Fire, 
1 : * i | . 9 f 7 44.4 : * f F 32.5 160 


8 VV 
' TREDITORS of John Burner, 
| AGAINST | 


FAMES MURRAY, Receiver-General of the Cuſtoms, 
YAMES MURRAY, receiver-general of the cuſtoms, led an adj. 

dication of the real eſtate belonging to Jh Burnet, merchant in 
Aberdeen, for a debt due by him to the Crown, upon duties of oba 
Burnet's other creditors led adjudications within year and day; and in. 
ſiſted in the ranking for a par: paſſu preference, upon the act 1661, 


Argued for the Crown: That, by the law of England, whether the 
common law or the ſtatutes, the Crown, before judgment obtained, was 
preferable in a competition with other creditors, upon the real, as well 
as perſonal eſtates of its debtors. See Coke 1. Int. 30. B. 130. A &B, 
and 131. A & B: the reaſon given is, Qia theſaurus Regis eft fundamentun 
belli et firmamentum pacis. See allo the act 33. Henry VIII. cap. 39. 5 . 
and 25. where this is enacted in expreſs words. That, by the 6th ar- 
ticle of the Treaty of Union, it is“ provided, That all parts of the 
united kingdom {ſhall be liable to the ſame duties on import and ex- 
“ port.” And, by the 18th article, © That the laws, concerning regu- 
lation of trade, cuſtoms, and ſuch exciſes, to which Scotland is to be 
* liable, ſhall be the ſame in Scotland as in England.” And, by the 19th 
article, That there be a Court of Exchequer in Scotland for deciding 
“ queſtions concerning the revenues of cuſtoms and exciſes there, ha- 
* vying the ſame power and authority, in ſuch caſes, as the Court of 
« Exchequer in England.” That, by the act 6th Anne, cap. 26. for e. 
ſtabliſhing the Court of Exchequer in Scotland, it is enacted, © That all 
obligations for debts to the Crown ſhall have the ſame force and cf: 
* fect as in the Court of Exchequer in England, according to the true 
intent and meaning of 33. Hen. VIII. cap. 39. or any other law, &c.; 
* or by virtue of the prerogative royal ; and that her Majeſty be prefer: 
« red in all ſuits in the ſaid Court of Exchequer in Scotland, according 
* to the ſaid ſtatute 33. Hen. VIII. and according to the practice of the 
Court of Exchequer in England; and as well the bodies as the land 
and tenement-debts, credits, and ſpecialties, goods, chattels, and per 
“ ſonal eſtate of all debtors, or accountants to the Crown, or their 
“ debtors in Scotland, ſhall be ſubject and liable, by extent; inquiſition, 
“and ſeizures, or by any other proceſs, ways, or means, to the pi 
“ ment of ſuch debts, duties, or revenues to the Crown; and in ſuc 
and the ſame manner and form, to all intents and purpoſes, as in tie 
« Court of Exchequer in England.“ Hence it is evident, That, in Scol- 


diligence. Nor does it alter the caſe, That, in the act laſt — 


1 * J 
| here is a proviſo, That no debts to the Crown ſhall affect or ſubject any 
« or form, than ſuch real eſtate may, and ought to be ſubject and liable 
« by the laws of Scotland.” For that this proviſo means no more but 
hat a perſonal obligation, granted to his Majeſty for the duties of cu- 
Wa oms and exciſe, does not, in terms of the 33. Hen. VIII. create a real 
lien upon the debtor's real eſtates in Scotland, for this were to make 
them liable further, nor are they liable to be attached by extent, or other 
igliſ forms of diligence, for this were to make them liable otherw/e, 
tan in the law of Scotland: but yet, as ſoon as the real eſtate is affect- 
ed, at the Crown's inſtance, according to the forms of the law of Scot- 
and, then the prerogative of the Crown ought to take place, and give 
che ſame preference in Scotland as it does in England. 
Aiſiered for the creditors, Imo, That, by the law of Scotland, before 
me Union, the King was entitled to no preference upon real land-eſtates, 
WE for revenue-debts, but according to his diligence : © That, by the Trea- 
= ty of Union, all the laws in Scotland, not inconſiſtent with any of the 
= particular articles, are ſaved and preſerved.” . 


That the preference given to the Crown over the eſtates belonging 


| to its debtors was only given by the ſaid act, 6. Anne, cap. 26. when 


WT pleaded before the Court by that act eſtabliſhed, the Court of Exche- 
quer: That, ſuppoſing the caſe were even before the Court of Exche- 
quer, the preference, in the act above mentioned, never could affect a 
real eſtate. For, 240, This was carefully provided for by the proviſo 
above mentioned; where it is declared, not only that ſuch debts ſhall 


nor form, than by the laws of Scotland But alſo that the laws of Scot- 


does the ſtatute leave the matter to reſt even there; for, in another 
a clauſe, it expreſsly provides, That the validity or invalidity, and pre- 
We © ference of the title of the Crown to any honours, manors, lands, te- 
Wy © nements, or hereditaments, or to caſualties belonging to the Crown, 
mall continue to be tried and decided in the Court of Seſſion, as was 
Ws © uſed, and, of right, ought to have been, by the law and practice of 
Scotland, at the time of the Union, and not otherwiſe.” This puts an 
end to all queſtion; and it is well it does fo: for, were the Crown's 
We plea good, the whole faith and ſecurity of our records would be at an 
end; the whole ſecurity of entails would be alſo at an end: for, by the 
33. Hen. VIII. § 26. and 27. a fimple perſonal obligation to the King, 
charges land to whomſoever it comes, whether by deſcent or 3 
Eren entails are ſubjected, in like manner, to the Crown's debts. See 
Wood's Inft. book 1. cap. 2. p. 20. | ; | 

of Scotland; was entitled to no preference, for revenue-debts, up- 

aon the real land-eſtates of his fabieds, but only according to his 
diligence; and found, That, by the act 6. Anne, the laws of 
; Scotland are ſaved, and declared to hold place and be obſerved ; 
and therefore found his Majeſty preferable only pari paſſu with 
the adjudgers, within year and day of his adjudication, and pre- 
fer him and them, pari paſſu, accordingly.” 8. 


Add. Lockhart, And. Pringle. Alt. Advocatus, R. Craigie. | Clerk, G:b/on. 


T2 Ne CXIIII. 


* 
” 


real © eſtate in Stotland further, or otherwiſe, or in any other manner 


not affect the real eſtates further, or otherwiſe, and in no other manner 


e hall, in all ſuch caſes, hold place and be obſerved.” Neither 


The Lords found, That, before the Union, the King, by the laws 
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„ IPFELITH NM HOODS; Marchant in Ranlan,. us 
„ 

KENNEDY and MACLEAN, Merchants in Glaſgow. 


FN YFuly 1751, Kennedy and Company commiſſioned certain goods fron 
1 Hoog, to be ſent by the firſt ſhip bound for Leith, Greenoch, or By. 
rowNounneſs, Hoog, on the 12th of Auguſt, ſhipped the goods on board 
the -Hoperoell, Burton, bound for Leith, and committed the invoice to th. | 
care of the captain: he ſent no bill of loading, or formal letter of 3. 
vice, by courſe of poſt; but, on the 3d of September, he tranſmitted; 
copy of his account-current, wherein he took credit for goods „ent by 
Burton for Leith as per invoice, without ſpecifying either the goods or the 
ſhip. The Hopewell failed from Rotterdam on the 6th of September, and 
next day, was loſt. Kennedy and Company being purſued by Hoy for 
the price of the goods commiſſioned, contended, That they were not li 
able; and pleaded, That Hogg, as executor of a mercantile commiſſion, 
was bound to have ſent bill of loading, invoice, or letter of advice, hy 
courſe of poſt, to his conſtituents ; and that his omiſſion muſt ſubjeg 
him to the damage ariſing from the loſs of the goods. Neither does i 
alter the caſe, that the loſs was fortuitous ; for that the cuſtom of mer: 
chants preſumes, That, where damage could have been avoided, on in- 
formation given, it would have been avoided. Now, the defender 
might, on advice, have inſured the goods, and avoided the damage; 
without advice, he could not; Hogg muſt therefore be ſubjected to the 
damage, which, by his own neglect, became inevitable. 

Anſwered for Hoog: The defences ought to be repelled ; for that the 
commiſſion was executed according to its preciſe tenor; neither bill af 
loading, nor letter of advice, was required : and the cuſtom of mer- 
chants is, in this caſe, indeterminate. Where regular poſts are not e. 
ſtabliſhed, it is impoſſible to ſend bills of loading, and letters of advice; 
where the ſhip generally arrives ſooner than the poſt, which happens in 
the run between Holland and Leith, it would be ſuperfluous. But, /ep«- 
ratim, the defenders might, in conſequence of the advice given, hare 
inſured the goods. Advice was timeouſly given, That goods were ſhip 

d on board a veſſel, commanded by Burton, and bound for Leith ; the 
defenders knew that the goods in queſtion were the only goods commiſ- 
ſioned by them from the purſuer, they might therefore have inſured 
them ; for that, although the voyage muſt be ſpecified in the policy of 
inſurance, the extent of the premium depending upon it; yet the name 
of the veſſel and of the commander need not. s | 

„“The Lords found the defenders liable, and alſo found expences 

- Cc due.“ | | | | : | D.! 


Act. 7, Dundas, A. Lockhart. Alt. J. Dalrymple. wad Clerk, Juſt 


N CIV. 


Wu, ! 5 
Ne NIV. ors 1 5 6 t e e e Auguft 1753. 
d erte 


5 AGAINST. 


CEORGE RICHARDSON. 


N the 1664, the Viſcount of Stormont granted bond to Carmichael for 
J 4000 merks, containing an obligation “ to infeft him in all and ſun- 
7, « dry his lands, &c. 'avherever the ſamen lie within the kingdom, for an 
a annualrent of 240 merks.” 1 ! | | 
3 The precept of ſeiſin in this bond was expreſſed in the ſame indefi- 
nite terms, and no infeftment followed upon it. 17 8 
The fee of this bond became veſted, by adjudication, in Robert Ri- 
cbardſon after his death, George Richardſon, one of his creditors, ob- 
tained, on the renunciation of the apparent heir, refiding at Edinburgh, 
decreet cognitionis cauſa, and adjudged the bond before the Sheriff of 
Edinburgh. John Hyſlop, another of his creditors, brought a fimila 
proceſs, and adjudged the lands before the Lords of Seſſion. 
In a competition of the creditors of Robert Richardſon, it was objected 
for Hy/lop That the decreet of adjudication, pronounced by the Sheriff 
of Edinburgh, was null ; for that the whole lands of the debtor adjudged 
in payment of the bond, lay without the juriſdiction of that Sheriff. 
Anſwered for George Richardſon, as having right to the decreet of ad- 
judication pronounced by the Sheriff: 1mo, Infeftment cannot be taken 
on a precept of ſeiſin, wherein no lands are ſpecially expreſſed as the 
ſubject of the infeftment ; in this view, the bond to Carmichael differs 
not from a bond heritable by deſtination; it produces no real action 
which may be limited to the locus re: ſitæ, but is merely a perſonal debt; 
it might therefore be adjudged, cognitionis cauſa, before that Sheriff, e 
within whoſe juriſdiction the apparent heir of the perſon having right 1 
to the bond reſided. . LE 11 
But, granting that infeftment could have been taken in virtue of the 
general clauſe above recited, yet, until ſuch infeftment was taken, the 
bond remained a perſonal right, having no relation to any lands what- 
ever; and was therefore adjudgable before the Sheriff of Edinburgh. 
Further, although Robert Richardſon had been actually infeft in this 
bond, yet the adjudication, cognittonis cauſa, againſt his apparent heir 
refiding in Edinburgh, would have been competent before the Sheriff of 
Edinburgh ; for that it adjudged the wuniverfitas of the hereditas jacens - 
ſuch adjudication requires neither a previous denunciation on the ground 
of the lands themſelves, againſt the apparent heir renouncing, nor any 
valuation of the ſubject to be adjudged, but conveys to the creditor the 
whole hereditas jacens, in payment of any debt whatever; this univer/itas 
has in itſelf no local ſituation, it may therefore be adjudged before that 
Sheriff, to whoſe juriſdiction the apparent heir renouncing is ſubject ; 
and it would ſeem incongruous to require diſtinct adjudications before 
the different Sheriffs, within whoſe territories the ſeveral parts of this 
uni verſitas lie. i g ; 
i This may be illuſtrated by a ſimilar inſtance; when a copartnery con- 
ſiſts of various ſubjects, heritable as well as moveable, the heritable ſub- pen 
_ diſponed by each partner to the copartnery, may not be affected 
y adjudication ; but an arreſtment, laid in the hands of the copart- 
ners, 
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ners, by the authority of the judge, to whoſe juriſdiction they are ſub. 
ject, will carry the whole intereſt of any of the partners, although the 
| heritable ſubjects belonging to the copartnery be fituated without the 
_ Juriſdiction of the judge. Now, ſince an arreſtment carries heritable 


ſubjects, wherever ſituated, becauſe an wniverſitas is arreſted, an adjudi. 

cation of an hereditas jacens, which is alſo an wniver/ſitas, muſt carry the 

whole heritable eſtate of the deceafed, wherever ſituated. 
Replied for Hyflop A Sheriff has properly no power over perſons re- 


ſiding without the limits of his territory, nor over things ſituated with. 


out the limits of his territory: hence it was, that anciently his ſenten. 


ces could only receive execution by impriſonment or poinding within 
his ceunty: this has been altered by law, and letters of horning and 


poinding may be directed on the decreets of Sheriffs. Thus, the aid of 


the Court of Seſſion is neceſſary, in order to render effectual the decreet 
of a Sheriff beyond the bounds of his county. The caſe is the ſame 
with reſpect to appriſings; the brief of diſtreſs was anciently executed 


by the Sheriff; and it appears from act zyth Parl. 5th Fa. III. 1469, 


that no goods of the debtor could be poinded, nor lands appriſed by the 
Sheriff, unleſs they were ſituated within the ſheriffdom ; and when. 


ever they were ſituated in different counties, letters directed to the 
reſpective Sheriffs, were neceſſary, in order that the whole might be 
attached, Pe a Twp OIL eg. 

Such was the rule in appriſings; and it muſt, of conſequence, obtain 
in adjudications of an hereditas jacens ; for that ſuch adjudication is no 
other than a legal diſpoſition granted by the judge, where the debtor 


has failed to grant a voluntary diſpoſition; and no judge can grant a 


diſpoſition of a ſubject which lies without the limits of his own terri. 


tory, unleſs he be ſpecially authoriſed by law for that purpoſe. 


To apply theſe obſervations to the preſent caſe : By the heritable bond 
in queſtion, the Viſcount of Stormont became bound to infeft the cre- 
ditor in his whole lands, for payment of a certain annualrent ; the 
deed accordingly contains a precept for infefting. Had infeftment ac- 
tually been taken, an adjudication before the Sheriff of Edinburgh would 
have been ineffectual z for that no lands, belonging to the Viſcount of 
Stormon:,' were fituated within this ſheriflom : the conſequence muſi 
be the ſame in the preſent caſe ; for that Robert Richardſon, although no 
infeftment followed, had a perſonal right to the whole lands belonging 
to the Viſcount, for payment of the annualrent 

In order to illuſtrate what has been ſaid, let it be ſuppoſed, that the 


creditor, in whoſe right Richardſon now claims, had inhibited the com- 


mon debtor, and regiſtered this inhibition in the particular regiſter at 


Edinburgh, but not in the regiſter appointed for the counties within 


which all the lands of the Viſcount of Stormont are fituated ; it is con- 


tended, that ſuch inhibition could not have affected the heritable bond, 


as having no relation to lands within the county of Edinburgh ; and an 
adjudication before the Sheriff of Edinburgh cannot convey a ſubject, 
which an inhibition, executed at Edinburgh, and regiſtered in the par- 
ticular regiſter there, cannot affect. 1 


The bond in queſtion differs from a bond ſecluding executors ; for 


that it is a right to be conſtituted on lands, and has a relation to ſpecific 
lands: it therefore is a proper ſubject for an appriſing or an adjudication 


| cognitionis cauſa, which a bond ſecluding executors, being merely per- 


ſonal, is not. It 


[ 169 } 


Ie was contended; That infeftment could not follow upon this bond; 
but this, if true, would not be material ; for neither could infeftment 
follow upon a reverſion ſimply perſonal, which nevertheleſs may be the 


ſubject of an adjudication, cognitionis cauſa, before the Sheriff of that 


ſhire, where the lands, to which it relates, are ſituated: but further, 
infeftment may follow on this bond; for the debtor in the bond con- 
ſents that ſeiſin be taken upon his whole lands in Scotland; and there 
ſcems no reaſon why the creditor may not execute the general precept. 
The argument drawn from the effect of an arreſtment in the hands 
of copartners does not apply to the preſent caſe : after a copartnery 
has commenced, the ſubjects, conveyed by each partner to the copart- 
nery, no longer belong to each partner; but the right of property in 
them is veſted in the company, and each partner has a right only to 
his proportion of their value after ſettling of accounts: this intereſt is 


arreſtable, but the arreſtment does not attach heritable ſubjects; for 


accompliſhing of which, the arrefter muſt firſt infiſt in an action of 
forthcoming, and obtain decreet againſt the copartnery, and then he 
may affect the heritable ſubjects by adjudication. | N 
An hareditas jacens is an univenſitas of ſubjects adjudgable ; but the 
univerſitas can only be adjudged to the creditor by that Judge within 
whoſe juriſdiction the whole ſubjects of the univerſitas lie. e 
“The Lords ſuſtained the objection to the decreet of adjudication, 


% obtained before the Sheriff of Edinburgh, That the lands of the 


« debtor in the heritable bond lay all out of the Sheriff's juriſdic- 


c tion.“ N | | D. 


For Hyſlop, G. Brown. Alt. D. Scrymgeour. 


N* CXV. DO © 5-2 
His Majeſty's ADVOCATE, | 
AGAINST 


FOHN CAMERON of Faſſefearn. | 

IN the 1749, Jobn Cameron of Faſſeftarn, in terms of 20th Geo. IT. 
cap. 41. offered to the Court of Seſſion a claim, cqnofiſting of ſeven 
different articles, upon the forfeited eſtate of Lochiel ; and at the ſame 
time he produced the bonds, and other vouchers, upon which his claim 

was founded. Re | 
In April 1753, he was committed to jail, upon a charge of High 
Treaſon, Thereafter, in terms of the act 1701, William Seſſ. 8. & g. 
cap. 6. he ſerved his Majeſty's Advocate with letters of intimation, in 
order to be brought to trial. In Auguft 1753, before the days of the 
letters of intimation were elapſed, a new warrant of commitment was 
obtained againſt him ; the charge of High Treaſon was laid afide, and 
he was charged with another crime, namely, the having forged ſome of 
the bonds above mentioned, or at leaſt uſed them, knowing them to be 
forged. And there was this ground of ſuſpicion againſt him, That, af- 
ter theſe bonds had been produced in Court, they were privately ab- 
ſtracted from the proceſs ; and there was the ſtrongeſt preſumption, 
That, upon the ſurmiſe of this charge, the defender himſelf had ab- 
As > bs ſtracted 
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ſtracted them. During the courſe: of his trial for this drime, he pre- 
ſented to the Court three ſeveral petitions, one upon the roth of Yugyp 
1753, one upon the 6th March 1754, and one upon the 5th Auguf 
1754, praying to be admitted to bail. And it was pleaded for him, 
That, though by the act 1701, bail might be refuſed. in capital caſe, 
yet it was not prohibited: that this poſition was juſtified by ſundry in. 
ſtances in the practice of the Court of Juſticiary ; particularly in the 
1740, in the caſe of Sir Robert Munro, and Mr Munro of Culrain, his 
brother, accuſed of murder; and, in the caſe of Fohn Hog an officer in 
the Cuſtoms, charged with a capital-crime : 2do, By the ſame act 1701, 
he was entitled, from the long continuance of his trial, to be admitted 
to bail; for that, when a priſoner runs his letters in terms of that act, 
he is thereby entitled, whatever his crime be, were it even treaſon, to 
have his trial concluded in forty days after it begins, otherwiſe to be 
aſſoilzied, and ſet at liberty: that this is alſo the rule when the trial 
proceeds without the priſoner's having run his letters; otherwiſe the 
privilege, ſecured by this act to the ſubject, might always be made in. 
effectual: that, however, he carried this argument no further, than on- 
ly to obtain his enlargement upon finding bail. This was the more 
reaſonable, as he had already ſuffered the grievous pain of ſixteen 
months impriſonment ; and his trial might poſſibly laſt as long as it 
had done: that as the act 1701 contained no exception, with regard to 
the crime of forgery, the Lords would not incline to admit an exten- 
ſion, which might render uſeleſs the valuable privileges ſecured by 
27 | , 
Anſwered for his Majeſty's Advocate: That the defender is accuſed 
of a capital crime, and, though the Court may have a diſcretionary 
ower to grant bail, yet the defender is not 1ntitled, de jure, to demand 
it; the leſs, that the long delay, in this trial, is entirely owing to the 
want of the writings ſaid to be forged, which, from the proof already 
brought, plainly appear to have been abſtracted by the defender. 24, 
By the law of Scotland, the crime of forgery is different, with regard to 
the manner of trial, from all other crimes ; it is triable in the Court of 
Seſſion ; the diets are not peremptory; and the maxim is, That nun- 
guam concluditur in falſo this crime therefore, /ua natura, cannot fall un- 
der the limitations of the act 1701. 
* The Lords refuſed the defire of the ſeveral petitions above men- 
* tioned, foff admitting the defender to bail.” 
In the courſe of this trial, the Lords alſo over-ruled the defen- 
** der's plea, that this trial could not proceed, becauſe the writs 
alleged to be forged were loſt or amiſling.” _ 8. 


— 


AR. Advocatur A. Pringle. Alt. Ferguſon, Lockhart, & alii. Clerk, Gihhon. 
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MAGISTRATES and 'TOWN-COUNCIL of Lauder, 
|  . AGAINST : 
' THOMAS BROWN. 
HE Magiftrates and. Town-council of Lauder charged Brown for 
payment of a toll of two ſhillings Scots for each loaded cart belong- 


15 ing to him, and paſſing through the liberties of Lander ; of this charge 
Bous obtained ſuſpenſion.  » n 


. 
by * 
4 


15 The Magiſtrates, in ſupport of their charge, produced a charter of 
confirmation, granted to the borough of Lauder in 1502, by James IV. 


and containing a general clauſe, cum omnibus annuis reditibus et poſſeſſionibus 
= 91/cunqze; which charter was ratified by Parliament in the year 1633. 
They alſo produced, from the books of Town-Council, a table of cus 
ſtoms, dated in 1703, and bearing for ill long cart two ſhillings 5 and they 
offered to prove immemorial poſſeſſion of the toll demanded. - 

A proof was, before anfwer, granted; and the caſe was reported by 
Mr William Grant of Preflongrange, Lord Probatioyer. - . 

The defender pleaded, in point of relevancy, Imo, That highways are 
juris publici, and that a toll to be levied on them may not be granted, but 
by the joint authority of King and Parliament; and ſo the Court ex- 
preſsly found, 15th November 1621, Town of Linlithgow againſt the 
Fleſhers of Edinburgh, obſerved by Durie. The ratification in 1633 does 
not afford any argument in ſupport of the toll; for that ſuch ratifications 
paſſed of courſe, and without being particularly conſidered. 246, et ſe- 
Faratim, That the charter, on which the chargers found, contains no 
= {pecial grant of tolls; and immemorial poſſeſſion cannot ſupport an ex- 
action to which no title whatever is pretended. | 

Anſwered for the purſuers: The Crown of Scotland had an undoubted 
right of impoſing tolls, to be levied on all carriages paſſing through cer- 
tain places; many ſuch tolls have been ſo eſtabliſhed without the autho- 
rity of Parliament, 'The deciſion produced for the defender is either 


erroneous, or founded on ſome ſpecial circumſtances omitted by Durie. 


The grant, in favour of the borough of Lauder, is general; but imme- 

morial poſſeſſion proves the toll in queſtion to have been granted, and 
aſcertains its extent, - I „ 

The Lords found the borough of Lauder has right to continue the 

poſſeſſion of levying the ſeveral tolls and cuſtoms mentioned in 

the act and rates of the ſaid borough, dated zoth September 1703; 

* and found the letters orderly proceeded, as to the cuſtoms enume- 

rated in the ſaid act: but found, That the borough has no right 

to exact any toll or cuſtom on coal or lime, paſſing through the 

* faid town and territories, in carts, on horſeback, or otherwiſe.” p. 


AA. Sir D. Dalrymple, J. Grant, A. Lockhart, Alt. W. Stewart, A. Pringle, D. Rutherford. 
© Reporter, Preſtongrange. AED Clerk, Forbes. 


N. B. The reaſon of the laſt part of the interlocutor, was, That, as to 


theſe particulars, poſſeſſion was not proved. 
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Ne XVII. 19th November 1734. 
e ' THOMAS DUNDAS, Eſq; + I 


) ; AGAINST 


Mr FOHN MACLEQD, Advocate, 
NOE RT SIMPSON, a collier belonging to the coal-work of 
* Nuarrel, having differed with the tax-man of the coal, deſerted the 
work in the year 1737, and went to Mr Febrn Mackod's coal-work at 
Bowbouſe. RITES 7 che Xt 

Mr Dundas afterwards purchaſed the lands and coal of Qyarrel, and 
got an aſſignation to the colliers, and, amongſt others, to Robert Simpſin, 
whereupon he brought a proceſs agamit Mr Macleod, concluding for the 
delivery of the faid Robert Simpſon. 1 . 
Pleaded for the defender: That Robert Simpſon had been away ſeveral 
years from the coal-work of Quarrel, and had been ſeveral years at the 
defender's coal-works, without interruption, and without being rede. 
manded by his former maſter; and therefore the defender was not 
obliged to reſtore him: for, by a collier's being abſent above the ſpace 
of one year from his maſter, the maſter loſes his property in him; and, al 
if the collier has wrought, during the ſpace of one year, at another 

work, he becomes a bound collier to that work. And that ſuch is the i 
common law, with reſpect to colliers, appears from the 11th act, 
Parl. 1606; whereby it is enacted, © That, in caſe any receive or en- 
* tertain colliers, ſalters, or coal-bearers, without a ſufficient teſtimo- 
* mial of their maſter whom they laſt ſerved, the maſter from whom 
they came, challenging their ſervants within year and day, that the 
party whom frae they are challenged, ſhall deliver them back again 
„within twenty-four hours, under the pain of one hundred pounds 
* Scots, to be paid to the perſons whom Fac they paſled.” 

From which act, it is to be obſerved, Firft, That poſſeſſion gives the 
right to the colliers; for they are to be reſtored to the maſter whom 
they laſt ferved, and not to him to whom they firſt belonged. 24, That 

| their former maſter loſes his right to them, if he do not redemand them 
' within year and day after their leaving his ſervice; ſeeing the order for 
reſtoring them 1s only in caſe requiſition be made within year and day 
of their leaving their ſervice. It cannot be alleged, That the ſtatute 
only meant that the penalty of L. 100 Scots could not be claimed, if re- 
quiſition be not made within year and day; for the ſtatute has made 
no proviſion for reſtoring colliers after their being year and day abſent 
from their former maſter, which it ſurely would have done, if the pro- 
perty of them remained with him after the year. | 

Anſwered for the purſuer: That no law has introduced fo ſhort a nega- 
tive or poſitive preſcription of the right to colliers, as is contended for b) 
the defender; and no ſuch preſcriptions are either enacted, or ſuppoſed by 
the ſtatute 1606. That act has declared it to be unlawful to receive 0! 

3 entertain another man's colliers, without a teſtimonial from the male! 
1 whom they laſt ſerved, or at leaſt an atteſtation of a reaſonable cauſe 0 
1 | their removing, ſubſcribed by a Magiſtrate; and a coalmaſter recelrl'h 
a collier without ſuch teſtimonial or atteſtation, is guilty of a direct 5 

| | — 
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never entitle the offender to the property of the collie. 
_— introduced by the ſtatute is a ſummary and poſſeſſory 
a in favour of him who had the recent poſſeſſion of the collier, a- 

inſt the unlawful receiver and detainer, in caſe requiſition be made 
| within year and day: But, if requiſition be not made within that ſpace, 
the maſter does not thereby loſe his property in the collier, but may re- 
cover him by. an action at common law. Thus, though the action of 
ſpuilzie be limited by ſtatute to three years, yet this preſcription of the 
ſummary and penal remedy does not give the ſpoliator a right of pro- 
perty in the goods ſpuilzied, after the three years; but an action for re- 


ſtitution and damages is competent againſt him, at any time within for- 


ty years. 1 88 3 
FR The Lords found, That the purſuer had right to the property of 
« the collier.“ 0 ek „„ 
Act. Lockhart & Bruce. Alt. Tho. Hay, & Andrew Pringle. © - Reporter, Drummore.* 
. | Clerk, Forbes. 
VN. cxvIII. 6th December 1754. 


Captain HAMILTON BLAIR, 


AGAINST 


at 
E J 
= 


ROBERT SHEDD EN, and others, Feuers of Kerſeland. 


IE queſtion between the parties, was, Whether, in computing the 
= { poſitive preſcription of real rights, the years of minority are to be 
= deduced ? | | 


Pleaded for Shedden and others: That the years of minority are not 


co be deduced, appears from the reaſons following: 
= 1, According to the latter feudal ſyſtem, land could only be con- 
veyed by writing: If the vaſſal could not produce titles in writing, con- 
necting him with the ſuperior, the land returned to the ſuperior : hence 
WW 4 multitude of titles was neceſſary, their number muſt have increaſed 
daily, and they might often chance to be loſt or miſlaid. To remedy theſe 
inconveniencies, the act 214. Parl. 14. J. VI. 1594, diſpenſed with the 
production of many of theſe titles, after the lapſe of forty years; this 
W act eſtabliſhed no preſcription, but only a legal preſumption that ſuch 
| deeds had exiſted. The act 12. Parl. 22. J. VI. 1617, proceeded further, 
| and, by its firſt part, diſpenſed with the production of all deeds beyond 
W forty years. This part of the ſtatute introduced no preſcription pro- 
perly ſo called, but only a preſumption, the ſame in nature with that 
| introduced by the act 1594, but more ample: In this the benefit of per- 
fons in poſſeſſion, the ſuppoſed proprietors, was conſidered ; as minors 
ought only to be indemnified from the conſequences of that diligence 
which their nonage occaſions ; and, as real rights cannot, in law, 
be loſt by negligence alone, the exception of minority was not ne- 
ceſſary in this part of the ſtatute: But the caſe is different as to 
moveable ſubjects, the right to them may be loſt by the negative pre- 
(cription, the denial of action being equivalent to a forfeiture of the 
right: Minors ought not to be forkeited for their negligence alone; 
they are therefore ſecured from the negative preſcription, by the ſecond 


Clauſe of the act 1617. And, ſuppoſing the act 1617 to relate to both 
| 2 XX . 


preſcriptions, 


ellion of tho law; and therefore a poſſeſſion ſo unlawfully attained 
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preſcriptions, it may be obſeryed, That it treats firſt of the poſitive, then 

of the negative preſeription; in the former part of the act, falſehood on. 
ly is excepted; but, to the latter, this clauſe is ſubjoined : And ſicklike 
d it is declared, That, in the courſe of the ſaids forty years preſcription 
« the years of minority and leſs. age ſhall. no ways be: accounted, but 
only the years during the which: the parties, againſt whom the pre- 
ſoription is uſed and objected, were majors.” This clauſe reſpec 
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the negative preſcription only, both as it had been laſt mentioned, and 
as it 1s termed the ſaidt forty years preſcriptions ol We; 
2do, The act 1617 introduced preſcription in amitation of the civil 
law, and, by that law, minority was not deduced in computing the 
poſitive preſcription. 25 Lee, 
3tio, Minority is not deduced from the ſhorter ſtatutory preſcription 
known in our law ; thus minority is- not deduced m the preſcription of 
warnings, or in that of houſe-rents, and merchant-accounts ; neither 
ought it to be deduced from the poſitive. preſcription in land- rights. 
4to, The Crown and lunatics are in a fituation reſembling that of mi. 
nors ; as the former are not ſecured from the poſitive preſcription; 
ſo neither ought the latter. | 1 vg 
Fto, Were minority to be deduced from the poſitive preſcription, pur- 
chaſers, who cannot know the endurance of ſuch minorities could ne- 
ver be ſecure. 8 
Pleaded for Hamilton Blair: Minority ought to be deduced from the 
years of the poſitive preſcription : For that, 1mo, No diſtinction is made 
in the ſtatute between the poſitive andthe negative preſcription : The 
expreſſion, ſaidt forty years preſcription, relates not particularly to the nega- 
tive preſcription ; the word preſcription is never uſed until mention is 
made of it in the exception; it muſt therefore relate to the title of the 
act, Anent preſcription in beritable rights; and conſequently comprehends 
both preſcriptions : For this reaſon likewiſe the exception of minority 
is properly inſerted in this place, as reſpecting both: And the exception 
of falſehood, being an objection to that title which is requiſite in the po- 
ſitive preſcription, is properly inſerted in the firſt part of the act. Af. 
ter the years of the poſitive preſcription have run, falſehood only is ex- 
ceptecl; but, to argue from this, that minority is not to be deduced, is to 
beg the queſtion, which is, Whether the years, requiſite in the poſitive 
preſcription, run during minority? The act allows forty years to ma: 
jors, within which they may claim; were no longer time allowed to mi- 
nors, he who could claim, and he who could not, would be in the ſame 
condition, which ſeems unjuſt; The act ſuppoſes that a claim may be 
made; this comprehends not minors who cannot claim. And here it 
muſt be obſerved, That, according to the argument uſed for Shedden, ® 
minor having a perſonal claim of debt, is ſecured from preſcription, à 
well poſitive as negative; but that a minor having a real right to an e. 
ſtate, may loſe it by the poſitive preſcription : A proper wadlet is a real. 
right, an improper, is a debt; and the minor would loſe the forme!, | 
not the latter, which is abſurd ; the law could not mean to preſerve # 
claim of debt, and yet to deſtroy a claim of property. = 
2 ̃4b, The act 1617 eſtabliſhed, in imitation of the civil law, preſcrip. 
tion itſelf, not its particular modes; and, ſuppoſing: that, by the civil 
law, this preſcription took place againſt minors, yet ſuch minors might, 
by that law have been reſtored ; But reſtitutions of this nature * | 
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e with us, Stair, lib. 2. tit. ult. $18. - The law of Scotland could not 


| plac 
mean | 1 A. | 
+ denied them the remedy of reſtitution provided by that law. 


tio, In the preſcription of warnings, minority is not computed, nor 


in the preſcription of houſe- rents and merchant accounts: for that the 


- 


former may be renewed, the latter proved to be owing, by the oath of 


| the debtor 3 and; no argument can be drawn from a preſcription, by 
| means of which a particular method of probation only is prohibited, to 
one by means of which all action is denied. 1 Fry 
Vue, The Grown and lunatics may be reſtored, minors. not; hence the 
| nolitive preſcription runs againſt the former, but not againſt the latter. 
55, The argument from the inſecurity of purchaſers is not concluſive: 
for that no ſuppoſed inconveniency can. weaken the force of a ſtatute ; 
neither, in fact, are any purchaſers ſatisfied with a progreſs of forty 
years; but they examine into the rights beyond that period, in order 
that ſome allowance may be made for the chance of the minorities 
which may have occurred. e oh . 
« The Lords found, That minority muſt be deduced from the years 
© of the poſitive preſcription.” “ Fes Ds 


For Shedden : Mackintoſh, J. Dalrymple, Miller, Lockhart, Alt. Burnet, Ferguſon, Advocatus. 


N*CXIX. | roth December 1754. 
ALEXANDER FRASER, 
| AGAINST 


His Majeftys ADVOCATE. 


LEXANDER FRASER ſecond ſon of the late Lord Lovat, 
entered a claim upon the. forfeited eſtate of Lovat, in terms of 
20th Geo. II. cap. 41. for L. 4000, contained in a bond of proviſion, 
granted by Lord Lovat in favour of the claimant, | | 

Objefed for the Crown: That this bond was never a delivered e- 
vident. WE | 

Anſwered for the Claimant : That delivery of bonds of proviſion is 
preſumed by law, though found in the father's cuſtody, whom law pre- 


ſumes to be the proper keeper of ſuch bonds; and that, in the caſe 


of the children of Bowhill, after the rebellion 1715, bonds of pro- 
viſion to the children, with a clauſe impowering the father to revoke, 


were ſuſtained by the Court of Enquiry : And that non-delivery, and 
a power of revocation, are equivalent. | 


Replied for the Crown: That, though the law preſumes delivery of 
bonds of proviſion, when the queſtion is among the children, yet the 


caſe is entirely different, when ſuch bonds come to be ſet up as claims 
againſt the Crown : Were theſe to be allowed, a way would be found 
out to defeat every forfeiture whatever. The caſe of Bowwhill was er- 


Toneouſly judged, and no precedent to this Court. 


The Lords diſmiſſed the claim,” ih ke 


+ to eſtabliſh the preſcription of the civil law againſt minors, when 


Clerk. Kirkpatrick. = 


A, Ferguſon, Lockhart, . Dalryinple. Alt. Advocatur, 4. Pringle 
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The abſtract queſtion came to be, Whether an apparent heir, poſſell 
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WILLIAM ROSS, : -. 
K TAO MTS 
GEORGE and FAMES MAXTVEILIS. 


URING the dependence of an action at the purſuer's inſtance 
5 againſt Alexander Maxwell, before the Sheriff of Haddington, Alz 
ander died. The purſuer called, by letters of ſupplement, : George ang 
Fames Maxwells, both reſident in London, as "repreſentatives of Alexqr. + 
der, to appear before the Sheriff: The Sheriff found they were not legal 
ly ſummoned. And, the caſe being brought, by advocation upon the 
head of iniquity, before the Court of Seſſion, it was reported by Mr 
Thomas Hay of Huntington Lord Probationer. | 
The Lords ſeemed to be of opinion, That, in caſes of this kind, the 
proper form of . proceeding was to have called the defenders, by tranſ. 
ference to appear before the Court of Seſſion; and then to have advo- 
cated the cauſe from the Sheriff, not for iniquity, but for defect of ju- 
riſdiction. However, 5 eee 
They advocated the cauſe, and remitted to the Ordinary to proceed.” s, 


- LEE 


Alt. P. Wedderburn. 


No CXXI. | 12th December 1754. 
ISABELLA GRANT, 


AGAINST, 


DAVID SUTHERLAND. 


Y marriage- contract, between ; Foun Sutherland of Pronſie, and [ja 
bella Grant, James bound himſelf to provide her in a certain join- 
ture. | | | 
At this time, James, as apparent heir to his predeceſſor, was in pol- 
ſeſſion of the eſtate of Pronſie, but had never made up any title thereto. 
in this manner of poſſeſſing he continued till he died. 

After his death, David Sutherland made up no titles to the eſtate, but 
continued to poſſeſs it as apparent heir, in the ſame manner that Fame 
had done. | | : 

Jabella Grant brought a proceſs againſt David for payment to her of 
her jointures, e vas | K 

David's defence againſt the action was, That James not being infeft, 
had no power to make a jointure effectual againſt the eſtate, and he not 
having connected himſelf with James, was not bound by his deeds. 

Jabella anſwered: That, for the deeds of the firſt apparent heir, thre 
years in poſſeſſion, the act 24. 1694 bound the ſecond apparent heir, © 
ther making up titles to a remote predeceſſor, or not making up titles 


ing the eſtate, but not making up titles to it, was bound by the onerous 
deeds of the immediately former apparent heir three years in . 
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he ſtatute, ſo far as regards this queſtion, conſiſts of two clauſes. 
By the firſt, upon a recital of the frequent frauds and diſappoint- 
4 ents that creditors ſuffer upon the deceaſe of their debtors, and 


« his own bond, ſhall ſucceed not to his immediate predeceſſor, but to 
% one remoter, as paſſing by his father to his goodfire or the like, then 


4e be liable for the debts and deeds of the perſon interjected, 
to whom he Was apparent heir, and who was in the poſſeſſion of the 
lands and: eſtate to which he is ſerved for the ſpace of three years, 
« and that in ſo far as may extend to the value of the lands and eſtate, 


« and no further.” By the ſecond clauſe, it is enacted, That, © if any 
« apparent heir ſhall, without being lawfully ſerved or entered heir, 
e either enter to poſſeſs his predeceſſor's eſtate, or any part thereof, or 


« ſhall purchaſe any right thereto, or to any legal diligence or other 
« right affecting the ſame, otherwiſe than the {aid eſtate is expoſed to 
« a lawful public roup, and as the higheſt offerer thereat; his foreſaid 
t poſſeſſion or purchaſe ſhall be reputed a behaviour as heir, and a ſuf- 
« ficient paſſive title to make him repreſent his predeceſſor univerſally, 
% and to be liable for all his debts and deeds, as if the ſaid apparent 


4 heir, poſſeſſing or purchaſing, as ſaid is, were lawfully ſerved and 


entered heir to his ſaid predeceſſor.” ; | 

David Sutherland pleaded his defence in this manner : | 

By the general law of Scotland, an eſtate not veſted in a perſon by 
proper titles, could not be made liable for his debts, nor had the credi- 
tor of an apparent heir, who died unentered, any remedy againſt his 
eſtate. 1 7 7 | . 
Certain frauds committed by apparent heirs, made ſome exceptions 
from this rule neceſſary. Theſe exceptions are contained in the act 
1695, This act did not mean to overturn the general law, but to cor- 
rect it in ſome inſtances. 55 

The firſt clauſe of the ſtatute 1695 introduced an exception, where 
one not veſted in an eſtate, but remaining apparent heir in it, has con- 
tinued to poſſeſs it for three years; the next heir who paſſing him by, 


} 


ſerves heir to a former predeceſlor, or who, by adjudication on his own 


bond, as charged to ſerve heir to a remote predeceſſor, takes up the 
eſtate, ſhall be ſubject to his debts to the extent of the eſtate : but here 
the defender has neither ſerved, nor taken up the eſtate of Pronfie by 
adjudication on a truſt-bond; therefore he is not liable on the firſt 
branch of the ſtatute. 5 TE 
Again, by the ancient law of Scotland, if the heir lay out unentered, 
the creditor of his predeceſſor could not reach even the eſtate in which 
the predeceſſor had been veſted. To remedy this, the act 106. 7th 
Parl. James V. 1540, and 27. Parl. 23. James VI. 1621, were made, 
impowering creditors to reach the eſtate of their debtor, though he had 
Not been veſted in it. | | TER 


To elude theſe acts, and to be able to compete with the creditors þ appa- 


dent heirs fell upon a contrivance of purchaſing in diligences againſt the 
eſtate, and poſſeſſed it as creditors, when they refuſed to poſſeſs it as heirs. 


The remedy applied to the evil which occaſioned the ſtatutes 1540, and 
1021, was too weak ; for all that the heir could loſe by his obſtinacy was 
the eſtate itſelf, and there was no remedy applied to the other evil at all. 


To increaſe the penalty in the one caſe, and to invent a penalty in the 
other, the ſecond branch of the ſtatute 1695, was paſſed, which ſubjected , 


Yy 


$i 


ce through the contrivance of apparent heirs to their prejudice, it is 
% enacted; That if any one ſerve himſelf heir, or by adjudication on 
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the apparent been vet not ſerving to the perſon Jaft vgſed, or 
g | purchaſing in diligences affecting the eſtate of the perſon 4% veſted, not 
[ only to the value of the eſtate, but to the extent of the whole debts of 
: his predeceſſor who was fo vefted: but Fames Sutherland was never veſted; 
Hl 4d therefore the defender is not liable on the ſecond branch of the ſtatute 


1 


— —— — 


The firſt clauſe regarded an apparent heir, who, to elude the debt; 
of the laſt apparent heir three years in poſſeſſion, paſſed Him by, either 
by ſerving to a remote predeceſſor, or by being charged to ſerve to 
him on his truſt- bond. The laſt clauſe regards the apparent heir, who 
to elude the debts of the perſon /aff vgſled, avoids ſerving to him, or pur. 
chaſes diligences affecting his eſtate; and the ſtatute in queſtion, being 
a correctory law, and a penal law derogating from the general law of 

Scotland, is ſtrictly to be interpreted, and ought not to be extended to 
caſes beyond the letter of the act, . 

Anſwered for Iſabella Grant : The view of the ſtatute 1695, was to ob. 
viate all the frauds of apparent heirs that could be uſed. It is not pe- 
nal; it is only preventive. of fraud, and enabling the general rules of 
law and juſtice to take place. Where there is a defect in the common 
law with regard to the prevention of fraud, and a remedy is provided by 
a correctory ſtatute, that ſtatute ought to be extended to every fraud 
that falls within the purview and reaſon of it. 5 

In this view, the defender is liable, even on the firſt clauſe of the ſta. 
tute: for the particular frauds enumerated in that clauſe, are only de- 
ſcriptive of the common methods in which apparent heirs took up their 
predeceſſors eſtates, but are not meant to limit the remedy to thoſe 
frauds only, but on the contrary, are meant to comprehend every o- 
ther device by which apparent heirs could take up their predeceſlor's 
eſtate, paſſing over the interjected apparent heir. If it provided for the 
fraud of thoſe who made up titles in a certain way, Is it to be ſuppo- 

| ſed, it intended no proviſion for the fraud of thoſe who made up no 
titles at all? | | | 4 

Again, he is liable even on the words of the ſecond branch of the ſta- 
tute; for that branch is directed againſt thoſe, who, in order to diſap- 
point the creditors of the former apparent heir, continue to poſſeſs the 
eſtate under the naked title of apparency. | 

The words in this branch, enter to poſſeſs his predeceſſor's eftate, cannot Wl 

8 mean the eſtate of the perſon 4% veſted, but muſt mean the eſtate of the 1 
former apparent heir : for the firſt branch of the ſtatute, ſpeaking of one 

who makes not up a title to the former apparent heir three years in 
poſſeſſion, calls that apparent heir immediate predeceſſor. If then prede- | 
ceſſor in the firſt clauſe means apparent heir, it cannot in the ſecond 
clauſe be tranſmuted, and made to apply to a different perſon, to wit, 
the predeceſſor /aft veſted. ; 
The ſame thing appears from the. conſequence of a contrary con- 
ſtruction. It never was doubted that the apparent heir poſſeſſing became 
thereby univerſally liable for the debts of the remoter predeceſſor who 
died laſt veſted: Could it then be in the view of the Legiſlature, in ® 
branch of this correctory ſtatute to enact what was formerly known to 
be undoubted law; this branch then relates to one ſucceeding to au 
„ apparent heir, and not to one ſucceeding to the perſon /aft vgled. 

| According to the conſtruction pleaded for the defender, this ſtatute, 
calculated to obviate the frauds of apparent heirs, would givethe ſtrongel 
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ent to thoſe frauds : for then an apparent heir refuſing 
gut hold the eſtate without paying the debts of the imme- 
heir, which debts the ſtatute in queſtion was intended 
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ct. 4 EY 13 8 EY | 
1 ound that David Sutherland is not liable to pay the purſuer, //abella 


4 Grant, her annuity in her contract of marriage with James Suther- 
„ and, and therefore aſſoilzied.“ "12-4... Nos 


AR. Macdowal, W. Grant, And. Pringle. Alt. Ferguſon, Brown, Simon Fraſer. 
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PEN had right to a leaſe of certain lands belonging to the Trinity 
Hoſpital in Edinburgh: in this farm there is a narrow piece of 
ground, which ſtretches for near five hundred ells into the lands of 
Miller. Miller, purpoſing to incloſe his lands, brought an action before 
the Sheriff, againſt the Magiſtrates and Town-Council of Edinburgh, as 
adminiſtrators of the Hoſpital, and againſt Pew, as their tenant; con- 
cluding, in terms of the act 17. Parl. 2. Charles II. That the piece of 4 
ground above mentioned ſhould be adjudged to him in exchange for 1 
other ground of equal value. The Magiſtrates conſented to the ex- _ 
change; but Pew oppoſed it: the Sheriff appointed certain perſons for Wo 
valuing the ground, approved of their report, and ordained the ground 
to be meaſured, in order to complete the exchange. 
 Pleaded for Pew, in a bill of advocation: The Sheriff has exceeded the 
powers veſted in him by law; the act 17. Parl. 2. Charles II. in order to 1 
correct any ſmall irregularity in marches, and thereby to facilitate the 1 
incloſing of ground, allows the Sheriff to adjudge little pieces of ground 1 
to one or other of contiguous proprietors; but it does not allow him ſo to = 
adjudge large parcels of ground, as in the preſent caſe, where three acres 1 
and a half are meant to be adjudged to Miller; ſo conſiderable encroach- | 1 
ments on property can only be authoriſed by the expreſs will of the Le- r 
giſlature. The act of Charles II. has not authoriſed them; and, as it is 1 
a correctory ſtatute, it may not be extended by interpretation. . + 
Anſwered for Miller. The act 17. Parl. 2. Charles II. although correcto- Wy 
ry, is framed for public utility; it neither mentions /mall irregularities, {F108 
nor determines the quantity which may be exchanged. The march was, | 
in terms of the ſtatute, /o uneven, as to occaſion great inconveniency in the 
nclefing for that the projection could not have been incloſed, but at an 
expence exceeding the value of the ground: the caſe therefore is with- 
nn the ſtatute, which authoriſes the Sheriff 70 adjudge ſuch parts of the one 
er other beritor's ground, as occafion the inconveniency betwwixt them, ſo as may be 
leaſt to the prejudice FA either party. The Sheriff has purpoſed to follow 
this rule, by adjudging to Miller the ground projecting into his lands, 
0 Zan Sound nega Take oo 
8 The Lords refuſed. the bill of adyocation.” , „ 
| . D. Rae, 1 Aje. Ar & Lookhart, . | ee | 
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Mo JEAN FINLAFSON, 
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| AGAINST, 


Meflrs MURRAT and FORBES, two or the Principal Clerks of eſt 

ALEXANDER FINLAYSON, one of the Depute-clerks of Sel. 
< ſion, died in March 1754, two days after the riſing of the Seſſion; 
and the .emoluments which would have belonged to him, had he been 
alive, from the day of his death to the admiſſion of his ſucceſſor, were 
intromitted with by Meſſrs Murray and Forbes, the Principal Clerks ; in 
that office in which Mr Finlayſon wrote. 


Mrs Fean Finlayſon, daughter and executor of Mr Finlayſon applied by 
petition to the Court of Seſſion; ſetting forth, That theſe emoluments 
belonged to her as executor to Mr Finlayſon ; for, as he had done the 
duty of Depute-clerk during the Seſſion, his executor ought to reap the 
fruits of that labour, namely, the dues paid for extracts of acts and de- 
creets during the following vacation; and that, upon the death of Mr 
Cunningham in 1705, and of Mr Brown in 1750, his executors received 
the emoluments of the office till the admiſſion of their ſucceſſors; and 
therefore prayed, That the Lords might ordain the emoluments from 
Mr Finlayſon's death, to the admiſſion of his ſucceſſor, te be paid to her, 

Anſwered tor Meſſrs Murray and Forbes: That the emoluments of the 
office ariſe, and are due, de die in diem; and therefore the right of the 
defunct determines immediately on his death: it may thereby ſometimes 
happen, that one does not receive the dues of extracts in theſe procelles, 
in which he acted as Clerk; but, for this, he had the chance of recei- 
ving, at his entry, the dues of extracts, in proceſſes where he did not 
labour; and, whatever one may gain or loſe by ſuch chances, there muſt 
be a general rule obſerved that may apply to all caſes: And it has been 
the conſtant rule, That, when a Principal, or Depute-clerk dies, his exe- 
cutors get none of the dues paid for extracts, or other things, after his 
death, but theſe belong to the Principal Clerk, or clerks of the office to 
which the deceaſed Clerk belonged; which contingent profits are the 
only fund the Principal Clerks have for defraying certain extraordinary 
expences attending the office: and although, in the inſtances conde. 
ſcended on by the petitioner, the dues were given to the executors of 
the deceaſed Clerks, yet this was favour, not right. | 

The Lords refuſed the deſire of the petition.” 9 B, 


Alt. D. Dalrymple. Clerk, Juli. 


Act. Thomas Miller. 
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; 70 HN F RE E MAN and Company, Merchants in 2 
Ts November 1753, Fobn 1 wrote to John Freemay' ol Company: , 


in theſe wares: N Incloſed you have! invoice > OE Jungry, g00ds, dt 


II * + p 
. — — * FN % 
N * » 
\ ! „ 
f " Mz 1 


15 > on my account and Company, addreſſed to Rowand, Wells, 
8 pleaſe * ; r kee in Cbarlſtoꝛon, South Carolina.” The goods 
7 (hipped, and Freeman and Company brought a proceſs 

before the High Court of Admiralty, for payment 


zn Rowand pleaded compentation upon the price of certain goods 
which he bad ſent to the purſuers; they contended he could not pro- 
pone any defences till he found caution judicro. i et judicatum folvs : 
The judge-Admiral ordained him to find ſuch caution; which he having 
fed to do, decreet went againſt him for the ſums libefled. © 
F.. Rowarnd' applied to the Court of Seſſion for a ſuſpenſion of this 
aeereet; and pleaded, That che extraordinary powers of the Judge -Ad- 
miral, whereby he obliged parties to find caution judicio fifte et judicatum 
$4 falvi, could only be exerciſed in maritime cauſes, where the Admiral 
bas an excluſive. juriſdiction in the firſt inſtance ; but, where he has on- 
WS |; : cumulative juriſdiction, as in mercantile cauſes, he cannot exerce 
any ſuch extraordinary powers; for it would be unreaſonable, that the 
porſuer, by chuſing to bring his action before that court, ſhould put 


me defender to greater hardſhips, than if the action had been com- 


menced before the Judge-Ordinary, or Court of Seſſion. And he con- 


ended, That this cauſe was not maritime, but only mercantile; ſeeing 


me eſſence of the bargain or contract did not conſiſt in any thing to 
be done at ſea, or on ſnip- board, but conſiſted in the delivery of goods, 
WS for the price of which the ſuſpender might have been purſued before 
We the Judge-Ordinary, or the Court of Seffion.' © © 
J Anſwered for Fohn Freeman and Company: That the Judge-Admiral 
may, in all cauſes which come before him,” oblige parties to find cau- 
tion judicio fiſt et judicatum folviz for he is entitled to obſerve the par- 
ticular forms and privileges of his own Court in all cauſes. And, 
ah, The preſent caſe is properly maritime; for the bargain behoved 
co be implemented, by delivery of the goods on ſbip-board, before the 
fſuſpender was liable to pay the price; and whatever is contracted to 
be performed at ſea, or within the limits of the ſhore, can be judged 
of in the firſt inſtance by the Admiral alone. 5 


. 


= 0Ob/crved on the Bench: That it is the practice of the Admiral-court 
60 grant orders, of courſe, in all caſes, to find caution" jugicio ffti et ju- 
We dicatum folvi : But, upon the defender's repreſenting to the Judge that 
che cauſe is not maritime, ſuch order is in uſe to be recalled. ky 
= 24, That this cauſe was not maritime; for, though the goods were 
do be ſent by ſea to Carolina, yet the bargain had no connection with 
the ſea, no more than if the goods had been to be ſent to the ſuſpender 
at Gloſpow; in which caſe, the ſending them by land or water 
= would have made no difference on the nature of the action which the 
chargers would have had againſt the ſuſpender. 0 
* The Lords paſſed the bill without caution.” eo 


Por the ſuſpender, Lockhart. : For the chargers, Ferguſon & Jobnſton. 
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 flone, and Fames Campbell, in favour of the ſaid three gentlemen, and the 


ry ſums; and therefore it was evident their titles to the lands were no- 
caſe, created on purpoſe to entitle to a vote, under an obligation of im 


meaning of the foreſaid ſtatute ; and, agreeable to this, the Lords de. 


by law, all the Crown's vaſſals, who have lands valued at L. goo, or up 
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ANDREW FLETCHER, Eſq; younger of Salton, Lieutenant FAMES C4yp. 
BELL, and DA VID GOURLY hh 
F442 „ ” 44 „ Fore; „ „ 


ANDREW FLETCHER younger of Salton, Lieutenant Famer Cang 
4 bell; and David Gourly, were at the meeting for electing a member 


to ſerve in Parliament for the county of Stirling, on the 17th of My 


1754, inrolled in the roll of freeholders. /. 


" « 


Thomas Forrefler of Dunnovan, and other freeholders, complained to the 
Court of Seſſion, and objected, That theſe three gentlemen ought not to 
have been inrolled ; becauſe the lands, under which they claimed right 
to vote, had lately been diſponed to them by Sir James Living flone, and 
James Campbell of Ardkinglaſs; and the diſpoſitions from Sir Fame, Living. 


charters and. ſeifins following thereon, contained a proviſo, That, ſo 
ſoon as they had completed their titles to the lands, as immediate vaſſals 
to the Crown, they ſhould rediſpone the property of the lands, irre- 
deemably in favour of their immediate authors, the ſaid Sir James Living- 


one in liferent, and the ſaid James Campbell, his heirs, Ic. in fee, who 
were to hold the lands of the ſaid three gentlemen, for a {mall eluſory 


feu- duty, and all the caſualties of ſuperiority to be taxed to ſmall eluſo- 


minal and fictitious, created only with a view to entitle to vote, contra- 
ry to the at mo Geo. I. As the law preſently ſtands, a right of ſuper: 
ority entitles to a vote; but where that ſuperiority is, as in the preſent 


mediately rediſponing the property, and taxing the caſualties of ſuperio- 
rity to {mall eluſory ſums, ſo that the ſuperiority can be of no value 
whatever: In ſuch a caſe, the right falls under both the words and 


cided, 19th une 1746, Freeholders of Kincardineſhire againſt Bum 
younger of Craigie. CCC 6 wh 

Anſwered for the defenders : That the objection made to their qual: 
fications to vote, when duly attended to, reſolved into this, That a right 
of ſuperiority did not entitle to vote, which cannot be maintained; 4 


wards, are entitled to vote, without regarding whether theſe vaſſals have 
the dominium utile, or only the dominium directum, of the lands; and there- 
fore the act 7mo Geo. I. was never meant to ſtrike againſt ſuch qualifica 
tions: And the taxing the caſualties does not hurt their right to vote; 
as a ſuperior may lawfully tax, or even diſcharge, the caſualties of 08 
periority. | STEER 
«© The Lords repelled the objections made to the reſpondents quali 
4 cations; and found them ſufficiently entitled to continue on ili 
s roll of freeholders for the county of Stirling, and diſmiſſed the 
complaint.“ 5 2 8 B, 


AR. J. Dundas, Bruce, & Cockburn, Alt. Loct bart & J. Grant. | | Clerk, Forbes: 
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{MES URE granted a general 5 of all the goods and ef- 
/ feRs he had, or ſhould have at his death, failing children of his 
own body, in favour of the Earl of Crawfurd and High Crawfurd equal- 
ly ; but the diſpoſition contained no nomination of executors. 
yaumes Ure died without leaving children; and, after his death, the 
19 obtained themſelves decerned executors-dative to him before 


„ not oo ot, 
After extracting the decreet-dative, but before expeding the con- 


firmation, Mary Ure, the ſiſter of James, applied to the Commiſſaries by 
petition, praying, that ſhe might be confirmed as neareſt of kin, ſeeing 
the defunct had not named executors. The Commiſſaries reverſed the 
decerniture in favour of the diſpones, and preferred Mary Ure, as near- 
eſt of kin, to the office of executor. e 


The diſponees complained, by a bill of advocation to the Court of 


Seſſion; and pleaded, That as, by the diſpoſition, the goods to be confirm- 
ed belonged to them, they ought to have the adminiſtration of theſe 
goods, and were entitled to the office of executor preferably to the near- 
% in. ther... ©. 
Anſwered for Mary Ure: That, by the inſtructions to the Commiſſaries, 
they are appointed to prefer the neareſt of kin to the office of executor, 
when there is no executor nominated; and, agreeably to theſe inſtruc- 
tions, the Court of Seſſion found the neareſt of kin preferable to a general 


diſponee, in a competition for the office of executor anno 1707, Scot of 


Harden againſt Lady Harden. It avails not to ſay, That it is improper to 
prefer the neareſt of kin to the office, when he behoved immediately 
thereafter, to account to the general diſponee for the whole effects; for 
the law has expreſsly made it as a rule, That the neareſt of kin is to be pre- 
ferred to the office, when there is no executor nominated; and the near- 
eſt of kin is entitled to judge whether the office be profitable for him or 
no; and, in many caſes, it may be profitable; for example, if he have 
grounds for reducing the general diſpoſition. 5 Wise 

KReplied for the general diſponees: That the plain meaning of the in- 
ſtructions to the Commiſſaries, is, to give the office of executor to the 


party who apparently has the preferable intereſt in the ſubjects to be con- 
firmed; and, as the general diſponees have not only a preferable, but e- 


ven an excluſive right, in a competition with the neareſt of kin, juſtice re- 
quires that they ſhould have the management of their own effects; for it 
would be abſurd to give the neareſt of kin the poſſeſſion of goods really 
belonging to another, or to entitle him to ſell them againſt the will of 
the diſponees, and make him only accountable for the appriſed yalues, 
when perhaps they might yield more. By the inſtructions to the Com- 


miſlaries, the neareſt of kin are only to be preferred, when there is 


no nomination or teſtament made by the defun&; and, under the word 
1/iament, a general diſpoſition may very properly be comprehended. 
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MARY URE, and DUNCAN GLASFURD Huſband, f. is Intereſt, 
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In che caſo.ef 850 of Harden, the neareſt of kin was alſo the 


| heir, and the moveables aſſigned were b We rents; and therefore 15 
ff had an evident intereſt to apply for the office of execiitor{\thav le tight 
i128 have it in his power to protect his tenants, and prevent his lands from 
ne being thrown waſte by too rigorous diligence againſt the tenants: By 
1 whatever the Court ma fee hilft it was held to pe la: 
b | the dead's part did not Fo in t ond, wh f 557 an 
1 and that the confixming of a part did not tranſmit the whole;-theſe decig. 
1 ons can be no rule ma, when the matter of confirmations, and of the 
1 tranſmiſſion of moxeebles from the dead to the; liying, are Fab! iſhed in 
1 a manner much more equitable than Anciently, obtained. 
1 The Lords remitted the Caf fo the Commullanes, wich. AN inftrc. 
W tion to prefer the difpones. , 
1; AR. Lockhart, & J. Dalrymple. Alt. ee & And. 4 Pte. 5 ae 1 Julio Clerk, 
= e e eee eee Jomary 1156. 
Us R A L P H D U N D 4 s younger of \ Manner, 5 # 
#1 AGAINST 
7 WIL LIAM CRAIG ol Daluar. : 
Ul T the meeting for ele a \repreſentative to Nen for the 
Wl county of Stirling, held 17th May 1754, Ralph Dundas younger of 
A | Manner preſented his titles, and craved to be inrolled amongſt the free- 
0 holders entitled to vote. | 
A | Wiltiam Craig of Dalnair, one of the freeholders, bjeted : That he 
3 ould not be inrolled; - becauſe, although | his charter was dated in Decen- 
ly. | ber 1752, and his ſeifin dated the 12th, ny regiſtered the 18th Januar 
4 | 1753, yet the charter reſerved a faculty e Dundas of Manner the 
l i | claimant's father, to alienate or Rade he ands diſponed without the 
124 claimant'i s conſent; and that the renunciation of that faculty was only 
N | dated and regiſtrated in April 1754; whereas, by the acts 12mo Anna, 
bi and 1660 George II. it ought to have been dated and regiſtered at leaſt one 
ul year before the day of election. This objection was fuſtained by a majo- 
li rity of the freeholders. 
4 Rab Dundas complained to the Court of Seſſion, and pleaded, That 
i | the acts 12mo Anu, and 160 Geo. II. did not exclude him from being 
1 inrolled; for it is only required by the firſt of theſe acts, That infeft- 
1 ment de taken, and the ſeiſin egiftred one year before the teſt of the 
4 writs for calling a Parliament; and, by the ſecond, one year before the 
ww inrolment; and that his ſeiſin had deen regiſtered 10 more than one 
wi year before the teſt of the writs, or day when the inrolment was claimed; 
1 and, as theſe acts were correctory laws, derogating from what was for- 
4 merly the right of freeholders, upon their being infeft; they could not 
_ be . eyond the letter of them, but bthoved to be ſtrictly inter- 
Fi preted; and therefore could not be fo conſtructed as to require, That, 
wo | — 5 — a renunciation of reſerved powers was neceſſary for completing 
4 the title to vote, ſuch renunciation behoved to be dated and- xd-rogiſtere 
+18 one year before the inrolment. 10 


CES © IRS 


[ 185 ] 
fr iu true, That, by another clauſe of the act 12mo Anne, it is provided, 
That no redeemable fights, except proper wadſets, adjudications, or ap- 


prifings, allowed by the act 1681, ſhall entitle to vote; but, ſo ſoon as 
the right of redemption 1s extinguiſhed, the objection founded on this 
clauſe of the ſtatute is removed, it not being required that an year ſhould 
run between the extinction of the power of redemption, and the inrol- 
ment; and therefore, if one were anfeft in lands, redeemable betwixt 
and a certain term, or upon a charter of adjudication which has a legal 
term for redemption, ſo ſoon as theſe terms are paſt, the perſon muſt 
be entitled to vote, ſuppoſing him formerly year and day infeft ; be- 
cauſe there is nothing in the act to reſtrain him: And, in the fame © 
way, ſo ſoon as the perſon, who has reſerved powers over the fee, dies, 
or diſcharges theſe powers, the fiar is entitled to be inrolled, and to 
yote, providing that an year has run from the regiſtration of his infeft- 
ment. | | . | 
And, as the words of theſe ſtatutes do not affect the complainer, fo 
neither does the intention of them, which was to prevent an undue mul- 
tiplying of votes on the approach of an election, of which there can be 
no hazard, by allowing a father, or other perſon, to renounce their re- 
ſerved powers in favour of the fiar. 5 N 

Anſwered for William Craig: That the objection is founded on the 

= words of the ſtatute 12mo Anne; for it is thereby enacted, © That no 
= * conveyance or right whatſoever, whereupon infeftment is not taken, 
and ſeiſin regiſtered one year before the teſt of the writs for calling 
= © a new Parliament, ſhall, upon objection made in that behalf, entitle 
the perſon ſo infeft to vote, c. Now, it is admitted, That the 
complainer's charter and infeftment by themſelves gave him no right to 
be inrolled; it was the renunciation alone that could give him ſuch a Wo. 
title; but he, not being infeft year and day upon that title, when he —_ 
claimed to be inrolled, had no right to that privilege. The preſent .caſe - =o 
is quite different from that of an infeftment upon an adjudication, the 
legal of which has expired a ſhort time before the adjudger claims to be 
Ws inrolled ; for the expiry of the legal ariſes from the nature of the right 
itſelf, and not from any new right or conveyance. EY | 
= And, as the intention of the ſtatutes was to prevent an undue multi- 
= plying of nominal votes upon the approach of an election, the com- 
plainer was, by the intention, as well as the words, juſtly excluded 
from the roll; otherwiſe every man might create as many votes as his 
Valuation would admit, by granting diſpoſitions with reſerved powers, 
end executing and producting renunciations of theſe powers on the very 
day of election. „ . 

Ihe Lords ſuſtained the objection made to the qualification of the 

complainer, and diſmiſſed the complaint.“ Po 
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HN GALBRAITH of Balgair, Rs 


775 RF „ AGAINST PF TY 
WILLIAM CUNNINGHAM of Ballindalloch. 


A che meeting of the freeholders of Stirling hire, mentioned in the 
| preceding caſe, Fohn Galbraith of Balgair claimed to be inrolled 


- 


amongſt them, upon the following titles, vis. partly as heir to his bro. 

ther in the lands of Balgair; for inſtructing of which, he produced hi 
ſervice, dated ad March 1753, a precept from the Chancery, dated 17th 
April, and his ſeifin thereon, dated 3d May, and regiſtered 6th Fune {aid 
year; and partly as proprietor of the lands of Staneich and Rollis; for 
evidence of which, he produced his charter of theſe lands, under the 
Great Seal, dated 23d February 1743, and ſeiſin thereon, dated th, and 
regiſtered 7th April of that year; and he produced a certificate of the 
lands being valued in the ceſs-books at L. 410: 10: 8. 

William Cunningham, one of the freeholders, objected, Imo, That he 
could not be inrolled in virtue of the lands to which he had ſucceeded WM 
as heir to his brother, becauſe his right of apparency was at an end by Wl 
his having made up titles; and he could not be inrolled in virtue of theſe 
titles, becauſe his ſeiſin had not been regiſtered one year before the meet- 
ing for election. 2do, That he could not be inrolled in virtue of the 
lands to which he produced a charter and ſeiſin, dated and regiſtered in 
1743 becauſe his title to theſe lands was a redeemable right, but not a 
proper wadſet; for the contract contained no clauſe impowering Mr 

_ Galbraith to call for his money. 3tio, That the valuation of the laſt men- 
_ tioned lands, which had been purchaſed from Mr Stirling of Halbertſir,, 
was not properly divided from the valuation of Halberiſbire's other lands. 
The majority of the freeholders ſuſtained the objections ; and John Gui 
braith complained to the Court of Seſſion for redreſs. | 

It was pleaded, in ſupport of the objections : That, by the act 12m 
Anne, and 1610 Geo. II. none, except apparent heirs, can be inrolled, un- 
leſs their ſeiſins be recorded one year before the teſt of the writs for 
calling the Parliament, or at leaſt one year before the inrolment be de- 
manded. Now, the complainer ceaſed to be an apparent heir, ſo ſoon a 
he completed his title to the lands; and he could not be inrol led ol 
his titles, becauſe his ſeiſin was not regiſtered one year before the it 
for election, at which he claimed to be inrolled. 

 2dly, The complainer's right to the other lands is not a wadſet of au 
kind, but an actual ſale, under a power of redemption in favour of the 
ſeller ; for the contract grants no power to the complainer to call foi 
ihs money, which is eſſential to the nature of a proper wadſet; for 2/# 

crediti, without a power of requiring payment, is incongruous and a 
ſurd; and therefore his title to the lands, being a redeemable right, but 


1 
8 


* ny 


not a proper wadſet, cannot entitle to a vote. | 
25 349, The diviſion of the valuation of the lands is erroneous in tu 
reſpects : Imo, The lands, belonging in property to Mr Stirling of Her 
bertſhire, ſtand ſeparately valued from the lands belonging to his val 
in the ceſs-book 1691, (which is the moſt ancient and authentic valuat' 


book of the ſhire now extant) ; and yet the Commiſſioners of Supp 1 
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Kyiding the valuations of the lands, whereof the ſuperiority had been 1 y 
diſponed or wadſet to: the complainer, from the valuation of the other 1 
lands, blended the valuation of Herberpſbire's property- lands with the va- 1 
luation of his vaſſal's lands, as if they had been valued in cumulo. ' 240, 1 
The Commiſſioners divided the valuation, not upon a proof of the real 
rent of the lands, but upon a proof of the uſe of payment of the ceſs 1 
to a private collector, who paid in the whole to the collector for the i 
ſhire: But the uſe of payment of the cefs could be no rule for dividing bj. 
the valuation, becauſe the uſe of payment was without any legal au- 1148 
thority, by conſent of parties alone, and could have been departed WK 
from by any of the parties when they pleaſed, and often bears no pro- [17 
ortion to the real rent of the lands; and a proof of the real rents of Wl 
the lands is the only legal rule for dividing the valued rent; for, were Wi 
there no valuation-of the lands, the ceſs behoved to be paid according _ | 
to the real rents; and, when the valued rent of the lands, formerly va- _ 17 
lued in cumulo, is divided, it ought to be in an exact proportion to the Wi 
real rents of the lands, whereof the valuation is divided. f N 
It was anſwered for the complainer to the firſt objection: That the 1 
right which the law gives to one as apparent heir to his predeceſſor can- Will 
not be loſt through his completing his titles by ſervice and infeftment. ns 
The law gives the privilege of being inrolled and voting to apparent "8 
heirs, not becauſe they are in a ſtate of apparency, but becauſe it ap- _ 1708 
peared reaſonable; that they, upon their predeceſſor's death, ſhould have 4 
the ſame right to chuſe repreſentatives to Parliament which their pre- 1 
deceſſors had, although theſe heirs had not completed feudal titles to my lt 
the lands. The act 1681, when giving this privilege, had only occaſion 53 
to mention apparent heirs; becauſe, as the law then ſtood, ſo ſoon as 1 
one was infeft, even on ſingular titles, he was entitled to vote. And = 
the act 12mo Anne does not take away this privilege, either from ap- Wo 
parent heirs properly ſo called, or from heirs entered: It enacts, | 0 Fl 
„That no conveyance or right whatſoever, whereupon infeftment is 1 fa 
* not taken, and ſeifin regiſtered one year before the teſt of the writs, an 
* ſhall entitle to vote.” But the complainer was not demanded to be 1 
inrolled, and to vote, in virtue of the right on which infeftment had e 
been taken, but in virtue of the right which had been in his predeceſ- {i 
ſor, and was now tranſmitted to him by his predeceſſor's death. i 
To the ſecond objection, it was anſwered: That a clauſe, impowering | 
the wadſetter to call for his money from the reverſer was no way ne- | 
til I 


.. 279% fea - xF- of iN — 
L a” rn — » — . 
8 8— * 3 
— 7 7 
8 27 > 


ceſſary to the conſtitution of a proper wadſet, as appears from Sir George 
Maclenxie's definition of a wadſet, tit. Redeemable Rights, F 3. and 8 12. ; 
and that clauſe ſeems only to be a modern invention; for anciently 
wadſetters commonly got ſuch beneficial bargains, that they never cal- 
led for, and ſeldom choſe to have their money offered to them ; and 
although Craig has a whole title, in his ad book De feudis, upon wadſets, 
yet he makes no mention of any power in the wadſetter to call for his 
money, which, had it been neceſſary to the conſtituting of a wadſet, he 
certainly would have done. It is a miſtake to ſay, That a wadſet is a 
Jus crediti; for it is a jus dominii, Stair, tit. Wadſet, F2.; and it is on that 
account that it gives right to vote. | 1 
| To the third objection, it was anfwered in the general: That, as the 
diviſion of the valuation was made by a general meeting of the Com- 
miſſioners of Supply, who are a Commiſſion of Parliament, the free- 
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1 V 
holders are not entitled to ſet aſide their decrees by exception, but their 


decrees muſt ſtand good until reduced by a proper procels.. . 
And, more particularly, to the e part of the objection, agſwered. 


Thar, although the lands, which were Herbertſhire's property-lands, 1 


the time when the ſhire was originally valued, had been ſeparately valued 
from the lands then belonging to his vaſials ; yet the heritors of Hr. 
bertſhire have, ſince that time, feued out part of theſe property-langz 
and it is not now certain what of the vaſſal's lands had been feued one 
before, and what after the ſaid valuation; and therefore the Commil. 
fioners of Supply behoved to add the two original valuatians together 


and then to divide the whole. 


To the ſecond part of the third objection, anſwered: That the Com. 


miſſioners of Supply are not confined to any particular mean of proof 


but may uſe any proof that appears te them proper for the end in view; 


and the uſe of payment of the ceſs ſeems to be as proper a rule for di. F 


viding the valuation of the lands as any whatever; eſpecially when, 28 
in the preſent caſe, that uſe has been made for any conſiderable time, and 
is among fevers ; for it is not to be preſumed, that any of the feuer; 
would agree to pay a larger proportion of the ceſs than what effeired to 
the rent of the lands ; as they could not thereby acquire a right to yote, 
becauſe not the Crown's vaſlals. And, as this uſe of payment was be- 
gun long ago, and when Herberiſbire was ſuperior of the whole lands, 


it could not be with a view to ſerve a turn, but in order that each vaſſal 


ſhould pay ſuch proportion of the ceſs as correſponded to the value of 
his lands. 1 5 . 1 

The Lords repelled the objections to the qualifications of the com- 

« plainer, and ordained his name to be added to the roll of free 


“ holders of the county of Stirling. 1 B, 
AR. And. Macdowal, & R. Bruce, Alt. Lockhart, & Aud. Pringle. Clerk, Por 


Ne CXXVIII. WE Iutrutñh January 1755 
PATRICK CAMPBELL of Monaie, 
AGAINST 
FAMES CAMPBELL of Ardkinglas. 


I the meeting for electing a Commiſſioner to Parliament from the 
; county of Stirling, mentioned in the preceding caſes, Patrick Camp- 
bell of Monzie claimed to be inrolled in the roll of the freeholders en- 


titled to vote. His claim was founded, partly upon his right to the ſu- 
periority of certain lands, which had been diſponed to him by Sir Fane: 
Stirling, and partly upon his right to certain feu-duties, payable out of 


the lands of Bothkennar, which had originally.belonged to the abbac) 
of Cumbiuhenneth, and, after the Reformation, had been erected into 4 
temporal lordſhip, to which feu-duties, Mr Campbell of Monzic had ac- 
quired right. ee e T 

It was objefted by James Campbell of Ardlinglas, one of the freeholders, 
That Mr Campbell of Monzic was not entitled to be inrolled, f, Becauſe 
he was not infeft in either the property or ſuperiority of the lands, out 
of which the feu-duties were payable; for the vaſſals in theſe lands had 


taken the benefit of the acts of annexation, and held their lands _ 
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1 the Crown : ſo chat they were not vaſſals to the claimant, who, 
nga had no other right than that of uplifting the feu-duties ; 
Which could no more entitle to a vote, than a perpetual annuity uplift- 


able forth of lands. 24%, That the valuation of thoſe lands purchaſed 


ir Famer Stirling had not been properly divided from the original 
2 cumulo of the lands of Glorat, whereof they were a part; as 
the Commiſſioners of Supply had not taken a proof of the real rent of 
the lands; but only of the uſe of payment of the ceſs. 92 
The majority of the freeholders ſuſtained the objections ; and Mr 
Campbell of Monzie complained- to the Court of Seſſion, and pleaded, for 
obviating the firſt objection, Imo, That he was the Crown's vaſſal in theſe 
feu- duties, and that © they were liable in public burdens for his Maje- 
« ſty's ſupply ;” and as their valuation, joined to the valuation of the 
Complainer's other lands, is above L. 700 Scots, he was, in terms of the 


act 1681, entitled to a vote. Theſe feu-duties were the rents of the 


lands at the time when the lands were feued out; the Complainer is 
entitled to uſe a poinding of the ground for payment of them, and has 
a preferable right in the lands to the vaſſals, who have only right to the 
new or improved rent, after the feu-duties or old rent is paid. 
2do, That the act 1681 ought to be beneficially interpreted, ſo as to 
comprehend every heritable ſubje& holding of the Crown, and liable in 
payment of public burdens, though theſe ſubjects ſhould not be lands in 
the ſtrict ſenſe of the word, as it is for the advantage of the conſtitution 
that all the property in the kingdom be repreſented in Parliament, and 
that thoſe who bear the burden of the taxes ſhould have a ſhare in lay- 
ing them on; and as theſe feu- duties in Scotland, which formerly be- 


longed to churchmen, amount to about T. 60,000 Sterling yearly, it 


would be very improper to exclude the proprietors of them from a re- 
preſentation in Parliament. | L 
3tio, The Court of Seſſion has, in many inſtances, interpreted the 
words of the act 1681, more extenſively than is now contended for. 
Thus, 29th January 1745, Sir Patrick Dunbar contra Sinclair of Bremſter, 
it was found, That one infeft in teinds holding of the Crown, was en- 
titled to vote upon their valuation, although teinds fall but very impro- 
perly under the denomination of lands, and are rather a ſervitude on 
the lands; and are not debitum fundi, as theſe feu-duties are, but only 


diebitum fructuum. And. 1oth Fuly 1745, Freeholders of Aberdeen-ſhire 


contra Fordyce of Monk/hill, and Freeholders of Dumbarton. ſbire contra 
Campbell of Succo, a right of ſalmon-fiſhing was found to entitle to a vote: 
in the former of which caſes, the claimer had no right to the adjacent 
lands ; and as the extenſion in the above caſes was moſt juſt, becauſe 
the teinds and fiſhings were rights holden of the Crown, and liable in 
public burdens for his Majeſty's ſupplies, ſo the act ought alſo to be 
extended ſo as to comprehend the ſaid feu-duties ; for, as Cicero obſerves, 
Valeat equitas que paribus in cauſis, paria jura defrderat. © 1 
It was anſwered for James Campbell of Ardkinglas, That it appears from 
our ancient acts of Parliament, that none but proprietors of nds were 
obliged to give attendance in Parliament ; and, from our later ones, that 
none but ſuch proprietors were entitled to elec repreſentatives to Parlia- 
ment; particularly the acts 1681, and 167 Geo. II. (which are now the 
rule,) expreſsly mention lande holden of King or Prince. The Complainer's 
right to the feu-duties, is undoubtedly no right to lands either in property 


or ſuperiority. The right in his charter is thus deſcribed : E- fimiliter 
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a 1 feudifirme divorias ſubtus ſpecificat. ſolubiles ex territ poftes 


= mentionat. perlinen. ad perſonas poſtea mentionat. feudifirmarios et portiongri, 
_ = die Bothhennar reſpective, Ac. and the vaſſals who are the proprietors of 
* the lands, hold them immediately of the Crown, and not of the Com. 
__ plainer ; and therefore this right to the feu-duties can no more entitle 
* do vote, than a perpetual annuity or annualrent could; for it is not the 
paying of ceſs, but the holding lands of the Crown that entitles to vote. 
And however proper the Complainer's arguments for extending the a8 
168 N, ſo as to comprehend his caſe, might be before the Legiſlature; ye 
they can have no place in a court of law, which muſt decide according 
10 to the words of the law, without regard to conſiderations of expediency, 
= _ If the Court has already extended the law ſo as to comprehend ſubjedy 
= not directly falling under it, that is no reaſon for their extending it 
Farther to other ſubjects. But the caſes mentioned by the Complainer 
were no undue extenſion ; for, in the caſe of Sir Patrick Dunbar contra 
Sinclair, it was only found, that the valued rent of the teinds to which 
the proprietor of the lands had acquired right, might come in computo 
with the valuation of the lands; and juſtly ; for when the proprietor - 
of the lands had acquired right to the teinds, they ceaſed to be a ſeryi. 
tude or burden on the lands, and the lands became liable for the whole 
valuation of both the ſtock and teind. But it never was found, that a 
titular of the teinds of other mens lands was entitled to vote, where 
the valuation of the teinds exceeded L. 400 Scots. And a right of fal. 
mon-fiſhing falls properly under the deſcription of lands, becauſe, by 
the common principles of law, the channel of a navigable river, as well 
w_— as all the emoluments and advantages. ariſing from the river, are conſi- 
17 dered as part and pertinent of the adjacent grounds. 
1.61 . The arguments with reſpect to the manner of dividing the valued rent, 
fel were the ſame with thoſe uſed in the caſe immediately preceding. 
„The Lords repelled the objections to the Complainer's qualificati- 
* on, ſo far as concerned the diviſion of the valuation of the lands 
derived from Sir James Stirling; but ſuſtained the objection 
made to that part of the qualification founded upon the title to 
* the feu-duties payable out of the lands of Bothkennar ; and there- 


fore diſmiſſed the complaint.“ . 
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Act. Aud. Macdowall, Ro. Dundas, & Bruce. Alt. Lockhart & Aud. Pringle. Clerk, Forbes 


= C 5 I th January 1755 
FOUN BUCHANAN of Carbeth, 

1 15 | _ AGAINST 

Wh WILLIAM CUNNINGHAM of Ballendalloch. 

14 A I a meeting of the freeholders of Stirlingſbire for chooſing a repre- | 

ſentative to Parliament, mentioned in the preceding caſes, Ji” 
Buchanan of Carbeth claimed to be inrolled in the roll of freeholders en- 

4 titled to vote, partly as being the Crown's vaſſal in the lands of Lil 

3 Garbeth and others, and partly as having right to certain feu- duties pa) 


able out of the lands of Bothlennar. e x" 
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I. was obiected by William Cunningham of Ballendalloch, one of the free - 
re oy he nome not be inrolled, 1m, Becauſe the date of the 
writ for calling the Parliament Was gth April 1754, and the inſtrument of 
ſeiſin in favour of the claimant is only regiſtrate 27th April 1753, which 
was not one year before the date of the writ ; and, by an act of the 12th 
of Queen Anne, it is ſtatuted, “ That no conveyance whereupon infeft- 
ment is not taken and regiſtrate one year before the teſt of the writ 
« for calling a new Parliament, ſhall, upon objection made in that be- 
« half, entitle the perſon ſo infeft to vote to be elected.“ 2do, That a 
right to the feu-duties of Bothkennar, being neither a right to the proper- 
ty or ſuperiority of the lands, did not entitle to vote. | 
A majority of the freeholders ſuſtained both the objections, Mr Bu- 
chanan complained to the Court of Seſſion, and pleaded in anſwer to the 
firſt objection, that by an act of the 16th of his preſent Majeſty, it is en- 
acted, That no purchaſer ſhall be inrolled till he be publicly infeft, 
« and his ſeiſin regiſtrated one year before his inrolment:“ From which 
it is evident, that it is only neceſſary that the inſtrument of ſeiſin be re- 
giſtrated one year before the inrolment be demanded, which it was in 
this caſe ; and as pofteriora derogant prioribus, the act of the 12th of 
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ueen Anne is in ſo far repealed. 8 1 
Anſwered for William Cunningham, That the maxim, Poſteriora derogant 
prioribus only takes place where the two things enacted by different ſta- 
tutes are incompatible: But here they are not; for the clauſe in the firſt 
act reſpects the right of voting and being elected, and the clauſe in the 
ſecond act, reſpects only the privilege of being inrolled; and had not a- 
nother objection ſtood in the way, the freeholders would have inrolled 
the Complainer at the {aid meeting, after the election of the member of 
Parliament was over; and though he had been inrolled before the elec- 
tion, he could not have voted, becauſe the act of the 12th of the Queen 
debarred him from that privilege: And it is the leſs to be ſuppoſed that 
= the foreſaid clauſe of the laſt act repealed the ſaid clauſe of the former 
Wy act, becauſe one clauſe of the ſaid former act is expreſsly repealed by 
he act of the 16th of the King, which is a virtual confirmation of all 
the other clauſes. _ IE SLY 2 
_ Replied for the Complainer: That the clauſe of the act of the 16th of the 
King implies a repeal of the clauſe of the 12th of the Queen, upon which 
the objection is founded: For all that is required by the act of the 16th 
of the King, is, That the claimant be year and day infeft before he be 
inrolled, and ſo ſoon as he is inrolled, he is entitled to vote, as appears 
from other parts of the ſaid ſtatute. Now ſuppoſe that the writ for cal- 
ling a Parliament bore date the 2oth September, and that a freeholder 
was infeft the 25th day of September of the year preceding, and duly en- 
tered his claim for being inrolled two calendar months before Michael- 
au, and appeared at the Michaelmas meeting, and was inrolled, and 
dhe meeting for election was upon the roth of Ofober thereafter ; it is ob- 
vous, that ſuch freeholder's name behoved, by the act of the 16th of 
the King, to be called and his vote marked, in every queſtion during the 
cCourſe of the election, the act of the 12th of the Queen notwithſtand- 
ning; and therefore that act is in ſo far e. 
The arguments upon the ſecond objection were the ſame with thoſe 
mentioned in the preceding caſe. e „ 
| The Lords repelled the firſt objection, and found that it was not 
neceſſary that the Complainer's infeftment ſhould have been da- 
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ted and regiſtrated one year before the teſt of the writ for cal. 
ling the Parliament; but that it was ſufficient his infeftment Wag 
dated and regiſtrated one year before the day upon which he cr, 
ved to be inrolled. But they ſuſtained the ſecond objection, ang 
therefore diſmiſſed the complaint. J. 


Aft. And. Macdeyal, Ja, Dundos, & Bruce. Alt. Lockhart, And. Pringle & Ja. Grant. Clerk, Bur, 


% ᷣ ran I 


Mr FOHN CALLENDAR of Craigforth, Advocate, 
AGATI * 8 T 


Mr ROBERT BRUCE of Kennet, Advocate. 


HE Defender was inrolled in the roll of freeholders of the county 
of Stirling, at their Michaelmas meeting 1753. : 

The purſuer, one of the freeholders, e- e and made ſundry ob- 
jections againſt the decreet of the Commiſſioners of Supply dividing the 
valuation of the Defender's lands from the valuation of the barony of 
Kerſe, of which they were a part. 

The Defender admitted, that the Commiſſioners had not proceeded ſo 
regularly in the diviſion of his valuation; but repreſented that, fince gi- 
ving in of the complaint, a general meeting of the Commiſſioners of 


Supply had made a new diviſion of the valuation of the whole barony, 


and offered to produce an extract thereof, by which it would appear, That 
none of the Purſuer's objections, nor any other objection, lay againſt 
this new diviſion ; according to which the valuation of the Defender's 
lands exceeded L. 400 Scots : That the Defender had been inrolled with 
out any objections offered to the meeting againſt his inrolment ; and 
that he was, at the time of the inrolment as well as now, the Crown's val 
{al in lands of the valuation required by law.; ſo that the meeting did 
right both formally and materially when they inrolled him; and there. 
fore he ought to continue on the roll. | | 
Anſwered for the Purſuer : That none are entitled to be inrolled, un. 
leſs they produce to the meeting legal evidence that their lands are valu- 
ed at or above L. 400 Scots; and, as the Defender did not produce to 
the meeting legal evidence of the valuation of his lands, he was not 
entitled to be inrolled, and cannot continue upon the roll in virtue of 
that inrolment, although he may be entitled to be inrolled by an after- 
meeting, upon producing proper title. of OT | 
** The Lords ſuſtained the objection, and found, That it was not nov 
competent to ſupply the errors or defects in the diviſion of the 
valuation made before the inrolment, ſo as to validate the inrol 
ment thereon ; and therefore ordained the Defender to be er 
_« punged from the roll, reſerving to him to apply for being inrol 
led upon any new regular diviſion of the valuation. be 
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A. Lockhart & And. Pringle. Alt. Ja. Dundas. qd” an Forbs- 
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1 9 Jl 
JJ GH; A2 24th January 1755. 
1 WILLIAM CRANFURD 
| 5 . AGAINST 
THOMAS MACFIE. 


77 LIAM CRAWFURD, in conſideration of 7000 merks to 
Fl be paid by Thomas Macfie, became bound to convey to him the by 
haill principal ſums, annualrents and penalties due to Crawfurd by Wal- | 1:8 
lace and Morton, with his haill grounds of debt and diligence, perſonal (F 

and real, affecting their heritable and moveable ſubjects. 

Among the debts thus agreed to be conveyed, was a bond for 700 1 
merks due by Wallace and Morton, to which Crawfard had right, on 1 
which adjudication had followed. Craufurd produced the adjudication, FR | 
but he did not produce the bond. 1 

Macfe claimed deduction, to the amount of this bond, from the 7000 
merks he had obliged himſelf to pay to Crawfurd. ' 

Grawfurd charged for his whole ſum, and offered to prove, prout de 
jure, That at the time of the tranſaction Macfie was in the knowledge 
the bond in queſtion was loſt, and therefore could not expect to have 

Macfie ſuſpended, and anftoered, the allegeance was not probable ſeripto Wit | 
aut juramento ; for the import of it was, to take away the effect of a wri- Wl 
ting, to wit Crawfard's obligation to convey the whole debts with the Wit 
diligences on them; and that could not be done by a proof prout de jure. 1 
The Lords allowed a proof of the allegeance prout de jure. j.p. 1 


Ad. Arch. Hamilton & Millar. Alt. 7. Dalrymple. 
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Lord CATHCART 1 
AGAINST 


FOHN STEWART NICHOLSON SCHAW. 
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* the contract of marriage betwixt John Schaw younger of Greenoch, 
x and Margaret Dalrymple anno 1700, Sir John Schaw the elder, and 
John his ſon the younger, concurred in making a ſettlement of the 
eſtate of Greenock, on the heirs-male of the body of Fohn the younger; 
after which the heirs-male of Sir Fob, and the heirs of body of his 
daughter Margaret, were preferred to the heirs-female of Jobn. | 

This ſettlement was executed in the form of an entail, which con- 
tamed prohibitive, irritant and refolutive clauſes, in the ſtricteſt words, 
againſt ſelling or charging, or altering the order of ſucceſſion ; and a 13:0 
proviſion, with a penalty annexed to the contravention of it, That the a5 
beirs of tailzie ſhould not ſuffer the duties of ward, rage, or relief, nor the © © We 
| feu blench, nor teind-duties, nor other public burdens, payable forth of the ſaid —_ 
1 langs, by the not payment whereof, the ſame may be r dicted to run on un- 8888 Bly 
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In the faculty to contract debt, a power was given the heirs to con. 
tract 50,000 merks Scots money of debt, and therewith to affect and bur. 
den the ſaid lands, for providing of their daughters, or younger chil. 
dren ; but it was declared, that it ſhould not be lawful to any of th. 
ſucceeding heirs of tailzie to contract any more debts, for Proviſion of 
their children, until firſt the debts contracted by their predeceſſors, for 
proviſion of their children, be paid and cleared; at legſt that it ſhould }, 
only lawful for them to contract ſo much, for the end forefaid, as, with the pr. 
deceſſor s debt above ſpecified unpaid, ſhould amount to 50,000 merks in ih 
whole ; and that the adjudications led. therefor, ſhould always be re. 
deemable, upon paying the ſums for which the ſame ſhould be obtained, 
with the annualrents thereof. | Ry 

A proviſion was likewiſe made for the daughters of the marriage in 
caſe of failure of heirs-male of the marriage: in that event, the father 
and ſon bind themſelves, their heirs-male, and of tailzte, to pay to the daugh. 
ters of the marriage, if there be only one daughter, the ſum of 30,c00 
merks for her portion; if two daughters, 40, ooo merks; if more than two, 
the above ſum of 50,000 :- which proviſions are declared to exhauſt the 
above faculty of contracting debt, in ſo far as they are exerciſed : and 
which portions ſhall be payable to the ſaid daughters, at their ages of 

ſixteen years complete, or at their marriages, which of them ſhall firſt 
happen, together with the annualrents of the ſaid. portions continually, during 
the non-payment thereof, after the ſeveral terms of payment above men- 
tioned. And they further bond themſelves, Sc. to free the daughters 
of all debts that may affect them, as heirs of line to their father. The 
faculty to contract, or the proviſions in exerciſe of it being declared to 
be a burden on the entailed eſtate, and the heirs of tailzie being bound 
to relieve Sir John heirs of line, of. the debts ſo contracted, or ſums 
ſo provided. | ö Ns 

Proviſo in caſe of the ſecond marriage of Sir John, or any other heir 
of entail, he or they may provide a lecond wife in a jointure, not ex- 
ceeding a fourth of the free rent of the eſtate, at the' time, the annua 
rents of childrens portions, &c. being firſt diſcounted. 15 | 

Separate proviſo, that the preſent tailzie, and irritancies thereof, are t1 
be no ways prejudicial to any execution competent on this contract, in ſo far as the 
fame is conceived in favours of Margaret Dalrymple, and the daughters of the 

, marriage, failing heirs-male thereof. 3 . | 

In March 1718, Fohn the younger then become Sir John, in the con. 
tract of marriage betwixt his only daughter Marion Schaw and Lord 
Cathcart, obliged himſelf to grant bond -to Lord Cathcart for 50,000 
merks, payable by him, and his heirs ſucceeding to him in the eſtate of 

: Greenock, within a year and day after the marriage, with annualrent and 

| penalty; and alſo to grant an heritable ſecurity for the ſaid 50,000 merks, 

on the lands of Greenoch, obliging his heirs of tailzie to relieve his other 

heirs of theſe ſums, annualrents and penalties, which ſhould happen to 

be due at the time of his death. This obligation proceeded on à rec! 

tal of the reſerved faculty in the entail 1700, of burdening the eſtate 

| with 50,000 merks ; and of the proviſion by the . ſame ſettlement ſecu- 
1 red to the daughters, excluded from the ſucceſſion. 

wn On the 2d of September 1718, 3 granted bond to Lord Cathcar! 

- for 30,000 merks, in falisfaction of this proviſion. 1 

The day after, he granted two other bonds to Lord Cathcart, making 

together the ſum of 20,000 merks, in exerciſe of that faculty. to 
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In both theſe bonds, Sir Fobn binds him/elf, and the heirs ſucceeding him 
in the entail of Greenock ; they are made. payable at the next term after 
marriage; in both of them Sir Jobn binds bis heirs of tailzie to relieve 
his other heirs, of the ſums, principal, and annualrents, and penalties ; 
and in both of them Sir Jahn binds himſelf to infeft Lord Cathcart in 
an annualrent effeiring to theſe ſums, out of the barony of Greenock ; and 
for that purpoſe, an aſſignation to the rents, for ſatisfaction of the an- 
nualrent, is therein granted to Lord Cathcart. . 

From the time of Lord Caibcart's marriage, till the death of Sir John, 
which happened anno 1752, Sir John paid none of the annualrents ei- 
ther of the 30,000 merks bond, or of the two bonds, making together 
20,000 merks granted by him to Lord Caibcart. 2 

Margaret Dalrymple Lady Schaw ſurvived Sir John. 

Upon Sir John's death, Jobn Stewart Nicholſon, the deſcendant of Mar- 
garet Schaw, and heir of entail to Sir John, purſued Lord Cathcart ſon of 


bygone annualrents of the 50,000 merks, for which Lord Cathcart was 
creditor upon the entailed eſtate. 3 8 3 5 

Pleaded for the purſuer: An heir of entail has only a liferent- right 
to the eſtate: he is under a fiduciary obligation to tranſmit the eſtate 


to it; if he counteracts this obligation, the next heir has an action of 
relief for damages againſt his repreſentatives. 8 

This was the intention of parties in the preſent entail; for that the 
faculty to contract debt, in limiting the ſum, declares that no heir ſhall 
contract more debt than, added to his predeceſſors debt, ſhall amount 
to 50,000 merks in whole. FI nh | 

In caſe of Sir John's ſecond marriage, or of that of any heir of en- 
tail, the extent of the wife's jointure is to be a fourth of the free eſtate; 
but the eſtate is to be computed only free, after deduction of the an- 
nualrent of the younger childrens portions, which ſuppoſes that theſe 
annualrents were every year to be paid out of the eſtate. 
3 In Lord Cathcart's contract of marriage, the bonds are payable at next 
term. Sir John binds himſelf perſonally ; annualrent is due from the 
date; Lord Cathcart was infeft in an annualrent effeiring to his debts, 
and had an aſſignation to the rents for payment of his annualrents : all 
theſe things ſhow the meaning of parties, that the annualrents were to 
be regularly paid. | T4 N 
Separatim, With regard to the 30,000 merks. By the entail 1700, the 
ſum allotted to an only daughter is not to be paid in all events, but 
merely on the contingency of Sir hn Schaw's dying without iſſue-male: 
whether that event would or would not happen, was uncertain in the 
1718, and continued ſo till his death, his Lady having ſurvived him; 
and therefore the eſtate could not be charged with this debt, and the 
annualrents on it, from the 1718, the date of Lord Cathcart's marri- 
age, . : | | 
Anſwered for Lord Cathcart : An heir of entail is not a tenant for life, 
but an abſolute proprietor, except in ſo far as he is reſtrained by expreſs 
limitations ; where he infringes not theſe, although he hurts the next 
heir, no action of damage is competent; as if he commits waſte, by 
cutting the woods, not cultivating the ground, or ſpoiling the mines. 
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their date; annualrent is made due upon them, from the date of the 


the marriage 1718, and heir of line to Sir Jobn, to be relieved of the 


to his ſucceſſor in as good condition as it was at the time when he came 


Where 


r — : 
__ —— — — — N i ; 
> . 8. 21 = nth — — 
. . ˙— INES | 
: —— — — — 5 
pr r _ p — — ——— — Dh — a 
, 2 > 2055 


: 
% SES. — 
— 


SIS; 


— PIO 
28S N "I 
— ASS POLLS - 2. T, — \ 
— — — — — « 3 ga s 1 = 5 DI TI IS BEE FER — 
— . 2 = * 20 - y 
—- IS <9 Se — * o = — * a 5 5 — — n 
8 LESS „ p FT B — — 
88 82 yy — — — — r SIRE 
GA nu — 3 - * r 
1 $ — "5 - 3 q * — I hall 
1 1 2 —— nod. = = 7 
r 8 22 1 2 8 * =, 
2 0 4 * *. - —_ w_ \ 
* = 34 : * 1 i by 
— — TIRES : i my * 


p4 — * * 5% — 
— — — 
— * es 3 
—— 
* 3 He 2 FS. 7 

— A . 3 po ' * 

ma” CN I —ñ 2 — 
S - 7 e 1 5 

5 work 3 — 5 

Dee 
— Q i 1 


8 
* * 4 4 - 4 . A o S 
1 2 ><; po 2 OPER. * 8 — £9 — 
— - a 7 , - * — e ng 2 £ * 
E FR MES 8 — —— r — —— = 
—— — rn Bo : 2 8 * Fett 
* £0 * cls Fe 5 80 — 2 E - — — a AD. 
K. BED be 0 A ors” (ran oe ee eS. 8 — : - 
Ps Pr 2 — — 2 ry 


5 TE 
8 22 b 1 8 bs. £5 K 
— * Ar 
5 C * * ren = 
SS Kr. 
rr 2 , 
7 2 © 


a 7 I * 
1 2 70 = En - r & 5% 2 | 
— — 4 — — — 
. — b p - a mo e 22 
* WEL — = = 2B > 0 1 > 2 ey ” * ©. - 
- —— 5 pu — 1 — . FA = : . 1 5; b y * * — * — — — — ” * 
— . OS as mae ies SICISERS — pang <o 8 
a 8 be A gp 8 2 3 . A 
S ore Oe OR IE er 2 — oe; %. 
— — x K r* S * * = — 2 
- 2 By * GOES. : Og 33 1 « - e 2 
2 5 I. „3 r Ge ES er TT . — D 8 
Pe 8 wa 0 e « 1 8 and $58. þ : : - = — 3 
2 S A N 22 EAI D THE-N —— LY. — — — Sn 3 5 = 7 
2 8 — Rc . —— tans; — —ů—ů—— —— 
> . — — po G hex Y — 4 
r ———— — . . ol. =» 5 — 3 
N > 0 = 9-37 * 2 — . — "NE x * — . £.* 1 
— OE * 2 p< 2-6 2 1 1 1 8 = = "+ = 
. . 3 1 — 2 E * m_ A Enos of 8 
* EI — A 2 — 23 3 2 
=yY — PLS, — — W \ 8 = 
SAID 3 * 2 id & — 
* — . * — — — — 
— — * 7 — : \ — 
. CEP IQ o 2 1 2 - — — 
e N 


3 
So Me og 

5 n * 

TTT 


1 
* 
1 
1 
8 
11 
IF. 
pd 
W 
7 
i” 
'? © 
* 
* 
t 
FR) 
1 
141 
wes 
1 
a 
1 
17 
be 
9 1 
* 4 * 
1 5 
1 
r 
e 
72 
Ex 
- hy 
388 
e 
5 
4 ih 
1 
FS 14 977 
1 rr 3 0 
% N b 
[2 . T 
In 
4 4.2 * 
* 0 We 
E745 
BASH 
31 
., 
= 
Dn. 
47 * q q 
ALIA 
be * 
a 
1 14 
I; | 
3 
. 
., [IP 
wht 55 
PF 4} 
4 
41 (8 
a KR 15 
* 1.1 07 
4 Hy g 
MULES 
e 
in, 
4 
Wy f 
4 
re 0 
13 
6 N. 
Tan“ 
K 
4.14 
1 1 
* 
i 
1 


4, 

1 
1445 
„ 

| þ 


no 
L 
fy 
bl 
$5 
2 0 
Cf 
Le 
IX} 
"2" 
FH 
[3] 
' 3; 
i { l 


== 3 


— AZ 2 
op rt . 
4 532 
P 
A 
- fx 


— ga 
2 
25 

— 

ih 


\ — — 

— — 
1 3 7 
6 — "ts 

FN N 
er. 

* 1 
2 p 


- — 2 — _ 2 ow Gow 
. ot rea aoefiohnji—o——s 
3 > tC LOI 2 4 
me 
Pl CIT — e vo . 


——— 


5 


— en — 2 — — — — 


9 
5 


r r — — * — — 


1 wy wy — * „ 447 * Fn 
— 3 = — — = __ OT = . l hy f 3 — > 
3 — — N _ = — — 22 _ - ar TT << Ns 5 ——— 7 25 — —n— — e 4 — — — 3 
= b b * hy 2 hk — — — —— — "4 a - CS 2 1 22 — — a — - — p — _ - 
— ——— ts * — —ͤ— n. — 2 — BY ; - * * * —— K A 7 1 9 + — — — — — ET HE TINS >> = — l pou - _ — l ——— 3 = = 
n _ : * e TT 7 4 —— "3 - Ts, gy St ons 1 1 > - — ; — © — — — 5 —— a 3 — _ 
. K o — 2 * PT. — — 0 E * : 3 * N —— — : r AY 8 ne — FR 7 * — — — — — — NT = — — — 22 — 2 — — 2 =. == = 
— - — as ; — * D ne - — * ; S 5 —— 1 — ener ns ——— = E — — — 9 = > 
— — X RAR 1 . — — 8 TA A = * wc . r Z 1 - 2 CS rg nr 1 * 1 = yy IECETITE I = _—_ 5 — — — 2 FX — —— = = a = =—= 
— - VI E r © — — 8 _ 3 * 2 4 . 2 —— 8 2 7 = _ K —. — N ow K. — ns. — bo - _ — — 2 — — — — rh - *. 
— — 8 7 LORDS WES be. Pore ant = A — | 5 - fl, 50 ene — — < OE — — — = d 7 C . — — — — == = I SE oo — = 
— 7 UU OO I SR mes ů⁵—⁵—, — — erg 1 * y * 2 RE ͤ „ i CE RA EL oe CIDER 3 = | . nes 5 D 8 N — RITES 2 — — be ia = © IS. _ Tre - — 
* Va 5 LE — . — . * _ * 1 5 **. <b> S : — — —— — — 8 - 2 — _ = 4 2 — - 2 — — — — — — w —— — 
- — r - — £ . 7 o — — a — 5 8 — 8 2 . y — - 7 — - — — th — = 5 2 
_ x NS - 7 > WM I, nu gn. ge > ae, IS 8 "== — * _ — = — — *4 
. — . — — — - —— — — — : 1 ——— - = "4 [2006 — Po 
— 2 3 — * r IIDS 7 1 x R nh — - BE * 2 —— hy 3 — — Cone bn” —_ 5 
PEI. - 0 * — 6 > "> — . 2 ike — 2 8 L a 2 — —— 2 — — —— 3 8 
8 . OED CES ont. fery > hnn re a In, Lon - - . — 7 — — * - — 5 D —— — — - — 2 = — xp oo, Tufts — Nr IIS] en — 
* * Eg rm = £ 4 4 =Y n 7 8 * x 2 i x Pp wy" * . — —̃ — — — : * — . vane 90g m2 9 * — — MED mz — ago — — 3 —— Co . - a — — _ 2 
8 1 _ . > ogra ane A = 4 = K * 8 — — —— * Fn _— — — " K 2 <I> * 2 — 7 * . 2 2 
: _— OOO Ker « > — — — — — = — — SIE = "2 12 * — Ea _ = — 
, 7 * : Wh ic xm fe 0” rnd. bog - N — — = . — rr 
* * 0 363 Gy ” — r > * prom = — 
* — _ — — — — — » x" * * => r — — — * 
— — ä — v0 2 —— — er = — — — — — 
—— 2 ns - — = — 
* — 3 —— > mores ee 
: ' 2 — — " — 3 
* 


PPP ²˙ V Ire na no 


run on unſatisfied ; yet it does not provide, that no heir of tailzie bod 
allow the annualrents of the debts to run on unſatis fied. | 


far unentailed and free of irritancies. Now, if there had been no tail- 
zie, there can be no doubt the eſtate would have been ſubject to the an- 


fall of office-houſes ; Sir John had granted a feu of the town of Green 


NS NE 1 * 1 
Where at is 1 of parties v0 oblige the heirs. to keep down 


the debts by paying the intereſt, it is uſual in talen $0 inert imme 


clauſes for that ſpecial ꝓurpoſe. 
It was not the intention of parties ra, that the atrniakvencs ſaduld 


be regularly paid; for though it as provided, that no heir of tailzie 
ſhould ſufſer the duties of ward, non- entry, nor any public burdens to 


The faculty to contract impowers the heir to contract 50,000 merks of 


debt, and there with to affect and burden the lands; that is, he was to 


borrow 50;000 merks, and lay it as a burden on the eſtate ; which im. 
plied, hat both principal and annualrent ſhould be a burden thereon, 
In providing for the redemption of adjudications led for that debt, it 


makes mention of the annualrents thereof. 


In che proviſion to the daughters of the marriage, the portions are 
payable at a certain period, with the annualrents of the ſaid portions 
continually during the non-payment thereof, 

In Sir Jobs Schaw's contract of marriage 1700, the father and fon 
bind themſelves, and their heirs of tailzie, to liberate the daughters of 
the marriage of all debts which might affect them as heirs of line: in 
conſequence of this, in Lord Catbcart's contract of marriage 1718, Sir 
Fohba binds his heirs of tailzie to relieve his other heirs of the ſaid ſum 
of 50,000 merks, with the annualrents due at his death; in all the bond 
he does the ſame. All which {uppoles, that the hears of tailzie were to 
be liable for the whole principal and annualrents, without relief of the 
daughters as heirs of line. 

Separatim, With regard to the 30,000 merks. As it is declared, that 
the tailzie, and irritancies thereof, are not to be prejudicial to the exe 
cution competent to the daughters for their provifions, the eftate was fo 


nualrents, as well as to the principal furs. 
The Lords found the purſuer is not entitled to any relief againſt 
the defender, as heir of line of Sir aba Schaw, of the annualrents 
Hof the 39,000 merks contained in the heritable bond produced, 
3 by Sir Fohn Schaw to the late Lord Cathcart, in imple- 
ment of the obligation in the contract of marriage to pay that 
« ſum to the only daughter in the marriage; but found the pur- 
fuer is entitled to relief againſt the defender, as heir of line, of 
the annualrents of the 20,000 merks cnamtamert in the two bonds 
produced, granted by Sir Fobn Schaw to the defender, in exerciſe 
of the faculty contained in the entail, and incurred during the 

« life of Sir John Schaw.”” 

By the entail 1700, Sir Fohn Schau having reſerved power to the heirs 
of entail to grant feus, the feu-duty not being under a certain extent for 
each fall of dwelling-houſes, nor under another certain extent for each 


* 


to Lord Cathcart. In this feu there were ſeveral clauſes, which produ- 
ced the following objections. 

Objected: By this feu the Defender is 83888 thirlage, though tht 
entail conveys, along with the barony, the mills and multures there) 
and though the heir of entail ſupports the ; From paying duties ® 


the 4-7 though the harbour is entailed, and the heir of entail -- 
—_ 
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3 miniſters ſti 5, ceſſes, and all p public burdens ii 
Lowe yi + natural nents upon feus. He 1s freed from the legal 
irritancy ob now folutum' cunonem, and the duplication of the feu- duty upon 
the entry of heirs. The compoſition due by a fingular ſucceſſor i is tax- 
ed to a trifle. 
1 — off the ſea. 

er 
eee, for n Before the entail, Sir Fohn was abſolute 
far of his eſtate, he had a power to feu as he pleaſed ; in the entail, he 
reſerved a power to feu under a limitation, That the feu-duty ſhould be 
ora certain extent: he has obſerved, That limitation, and his original 
power in other reſpects, was the fame as before the entail. 
| © The Inu marit is juris publici, it belongs to no body; and therefore 
| cannot be deemed a part of the entailed eftate. 


„ town of Greenoch.”” 

In the entail 1700, Sir John Schaw having reſerved a power to the 
heirs of entail to ſet tacks for nineteen years, without diminution of the 
rental, Sir John had ſet a tack to Lord Cathcart of the weſtern Oy of 
| Greenock at the real rent. 

Againſt this tack it was objected by the purſuer: At the commence- 
ment of the tack, many of the tenants had tacks for terms then cur- 
rent; whereas cha! intention of the entail was to empower che heirs on- 
ly to ſet the farms that were unſet. 

2do, By the tack, the defender is not obliged to uphold the houſes, 
but only, at his removal, to leave ſuch as ſhall be then ſtanding in as 
good condition as they were at his entry. 


| ſpace without diminution of the rental, the preſent is no more than a 
tack of the tack-duties, fuch tack 1s good i m law; and whatever was the 
| intention of the entail is within the terms of it. 

To the ſecond: By the entail, the heir was bound to Pe "WHY except 
| not to ſet under a certain rent; and there is no law which binds an heir 
| of entail to uphold the houſes on the eſtate. = 

« The Lords repelled the reaſons of reduction as to this ack. ” 

= Sir John had likewiſe given to Lord Cathcart a tack of the manfion- 
W houſe, gardens, and pleaſure-ground round the houſe. 
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of entail from the poſſeſſion of his family-ſear. 7 
= A4nfwered: The greateſt part of the honfs had been built, and the 
greateſt part of the Deen _ 1 5 out by Sir 8 himſelf. 
= Roplied: Theſe follow 2 whoever built or planted, and 
cannot be taken out of the po ellen LB next heir of entail. 
The Lords ſuſtained 25 reaſons of reduction as to theſe.” 
= Sir John had, by contract of ſale, fold to Lord Cathcart all the grow 
ing timber, both planted and natural, on the eſtate, with liberty to him 
do cut it, at any time before the year 176 3. 
= The planted timber was fit for cutting, the natural wood was not. 
This contract was not produced till Sir Fobn's death. 


as they conld not have been cut by Sir Fohn's executors, ſo neither could 
they be cut by the purchaſer. 
Ddd Whatever 
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r is obliged to pay only one pound Scots for all ground 


« The Lords repelled the reaſons of reduction of the fen-ri ght of the 


Anſwered to the f: The tailzie allows the ſetting tacks for a certain 


_Objefied by the purſuer: Theſe could not be fer to preclude the heir 


: 10 by the purſuer: Sir ob's right to the eſtate ended with his 
Ute: with the eſtate, the trees muſt defcend to the heirs of tailzie; for, 
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Whatever may be the power of an heir of entail over ſuch natural 
woods as are Tipe for cutting, that power will not apply to ſuch part of 
the natural woods in queſtion as are not ready for cutting. 

. Anfeered in queſtions betwixt heirs and executors : Trees being fixed 
to the ground, are conſidered as pars ſoli, and, of conſequence, heri. 
table; but, by a ſale, the property is transferred; of conſequence, the 
trees remain no longer part of the entailed eſtate; the ſeller's dear 
happening afterwards, cannot annul the right of the purchaſer, _ 
Sir Fobn's power is the more favourable, that the planted wood had 


all been planted by himſelf, fince the date of the tailzie. 
The Lords found none of the planting (i. e. planted trees,) could 
e he cut by the defender, in virtue of the contract of ſale, produ- 
4 ced after the death of Sir Fohn Schaw; and, in reſpect it is al. 
„ leged by the purſuer, and not denied by the defender, That the 
natural woods, fold by ſaid contract, were not fit for cutting at 
Sir Jobn Schaw's death, therefore ſuſtained the reaſons of reduc. 
tion of ſaid contract. e "I 1.0, 


* 


Can 


Ny CXXXIII. 1 = ; ” $ = : iſt February 1755. 
| EDMUND BRADSHAW and GEORGE ROSS, 
AGAINST ; | 
ADAM FAIRHOLME, and others. 


F NAeTAiN Alexander Wilſon of London, banker, was a native of Scotlou, 
but had fixed his refidence in England; on the 15th of Februry 
1751, he ſtopped payment; on the 24th of November 1751, a commil: 
ſion of bankruptcy was iſſued againſt him; and, on the 24th of Februy 
1752, he was found to have been a bankrupt from the 15th of Februy 
I751. Bradſhaw and Roſ5 were choſen aſſignees under the commiſſion 
of bankruptcy; and the whole effects of the bankrupt were conveyed to 
them. C 5 

In February 1751, but poſterior to the 15th of that month, Fairbum 
and others, creditors of Wilſon, raiſed horning on their grounds of debt, 
and uſed arreſtments in the hands of certain debtors of W/on; tht 
| debtors were either officers in the army, not natives of Scotland, but ol 
duty in Scotland, or natives of Scotland then reſiding there, or natives of 
Scotland having no reſidence there; againſt the laſt, arreſtment was uſed 
at the market-croſs of Edinburgh, and pier and ſhore of Leith. 

The debts due by the arreſters were all moveable debts, conſiſting G 
bonds granted and made payable in England, _ 1 

Fairholme and the other arreſters inſiſted in actions of forthcomih 
againſt the arreſtees; appearance was made for the aſſignees under ti 
commiſſion of bankruptcy, and a competition enſued between them aui 
the arreſters. e CE re 

Pleaded for the aſſignees under the commiſſion : The Jer loci contra 
muſt determine the conſtitution, transference, and defeaſance of contract 
the debts in queſtion were contracted in England; the bonds for wy 


3 Ll 


- 5 28 in the Egli form, made payable in ee where alſo the 
I 


dered in every view 


1 2 reſided; the debts are therefore to be CO | S 
| — debts. As-ſuch, they. were, from and after the 15th of Fe- 


- * ” 


- 


 bruary 1751; full veſted in the legal aſſignees under the commiſſion of 
3 ee not be affected by any poſterior diligence uſed 
againſt the bankrupt. See act mo James I. c. 15. f 13. ; and the caſe 
Philips verſus: Thomſon, Levinz's Reports, part. iii. p. 191.3 and the caſe 
Kidawell verſus Player, Salkeld's Reports, vol. i. p. 111. : from all which it 
follows, that the legal aſſignees muſt be preferred. 
Pleaded for the arreſters: The ſolemnities requiſite in a contract may 
be regulated by, the lex loci contractus; but the execution of legal dili- 
gence againſt the debtor, on ſuch contract, muſt be regulated by the 
law of that country, to whoſe juriſdiction the debtor 1s ſubject, and 
within which the diligence is uſed. | PE bs hy 
The commiſſion of bankruptcy ſuperſedes all diligence which might 
have iſſued from the Courts in England, againſt the effects or debtors of 
the bankrupt, within the F courts; but it is incon- 
ous to ſuppoſe, That the operation of this commiſſion can extend it- 
elf to effects or debtors of the bankrupt, within the juriſdiction of 
another country. The juriſdiction of the Courts in Scotland extended 
both to Captain Wiſſon, and to the bonds arreſted : as therefore the ar- 


reſters have uſed complete diligence, according to the law of Scotland, 


prior to the aſſignation, they muſt be preferred to the aſſignees. 
© The Lords preferred the aſſignees under the commiſſion of bank- 
* ruptcy, with reſpect to the Engliſh debts, that is, the debts con- 
c tracted after the Engliſʒ form, or payable in England.” db. 

For 223 15 — ee A. Pringle, & Advocatus. Alt. Miller, & Ferguſon. 
N. B. Other queſtions occurred in this caſe, vis. Imo, As to the ef- 
fect of an arreſtment of Egli debts, uſed in the hands of perſons not 
natives of Scotland, but caſually reſiding there. 2do, As to the effect of 
arreſtments uſed at the market-croſs of Edinburgh, and pier and ſhore of 
Leith, againſt natives of Scotland, reſiding in other countries. 3, 
Whether a perſon born in Scotland, but who had fixed his reſidence in 
another country, remained perpetually liable to the juriſdiction of the 
Courts in Scotland, ratione fori originis ? But the Court ſeemed to wave 
the confideration of theſe queſtions, and to give judgment on this 


ground, That the bonds arreſted were to be conſidered as Engliſp debts. 


Ne CXXXIV. 7th February 1755. 


Doctor PARK 


AGAINST 


Repreſentatives of LANGLANDS. 


for 3 and attendance, as Surgeon and Phyſician, to the 
| defunct's family during many years, and, particularly, for his own at- 
tendance on Langlands, during his laſt ſickneſs, which laſted for above 
ſeven months. | FORTY | 
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Ocrtor Park, ſon-in-law to Langlands, purſued his repreſentatives 
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Among other things, objeBud by the repreſentatives : That, with re. 
ſpect to the fees ſtated for artendance as a Phyfician, theſe — — 
paid at the time of the attendance, except for the attendance of the lag 
ty days in the deathbed-fickneſs, according to 4 deciſion marked in 
the  Di#onury, vol. H, p, £40 — against Sir Famer Dunbar ; and 
according te the teaforling in to other decifions, marked there Joby. 
fon againſt Bell ; and Machwwede aguinſt rown of Bramifland, 
 Anfeotred for Dr Park The honoraries of Phyficians may be pre. 
ſumed paid at the time of attendarice, where the Phyſician and patient 
are ſtrangers to each other; bur that preſumption does not take place 
where the parties are nearly connected together; in that caſe, it is not 
probable the fees would be paid with the ſame regularity with which 
they are in uſe to be paid to à ſtrunger. 3 4 1 
The Lords found, That the fees ſtated by the purſuer as a Phyfl. 
oian, are preſumed to have been paid, except during the death- 


% bed-fickneſs of the defunct, which they modified”? J. p. 
For Dr Pork, Brown, J. Dalrymple. Alt. W. Wallace, Mitkr.. of 3 


N. B. The interlocutor did not expreſs whether fees were preſumed 
10t paid, during the whole of the laſt ſickneſs, or only during the laſt 
ſixty days of it; but the ſum modified was ſo ſmall, that the [aft ſeemed 
to be implied. | , e, ee 


NU oY 12th February 1755. 
Mr NEIL CAMPBELL; and others, Creditors of Lord Rurbven, Petitioner, 


HE lands of Ruthven, entailed under prohibitive, irritant, and re. 
| folutive clauſes, were ſequeſtrated for the behoof of the creditors 
of Lord Ruthven. 5 5 5 
Ihe creditors repreſented, That the tacks on this eſtate had expired; 
that the entail did not prohibit the granting of tacks, and that the rents 
could not be raiſed, unleſs tacks were granted to endure for nineteen 
years: they therefore prayed, That the factor might be authoriſed to 
grant tacks of the endurance aforeſaid. 
No objection was offered for the heirs of entail. 
© The Lords granted the deſire of the petition ; and ordained, That 
« the tacks ſhould be ſet at the ſight of the Sheriff. ſubſtitute or hi 
depute, and that the ſaid Sheriff or his depute, ſhould ſign witnels 
J..... 8 „ 3 


Petitioner J. Craigie. 


Ne CXX$VI. 


L 201 2 
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' 2 AN MARIA FORBES, and Mrs ELIZABETH FORBES, Daughters 

Na Ant eceaſed William Lord Forbes, and Captain FAMES DUNDAS, Huſ- 
band to the ſaid Mrs Jean Maria, and Dr FOHN GREGORY, Huſband to the 
ſaid Mrs Elzabeth, for their reſpective. Intereſts; . N 


F 


: 


AGAINST 


JAMES Lord FORBES. | 


V marriage-articles, dated 3d September 1720, entered into betwixt 
31 William Lord Forbes and Dorothy Dale, father and mother to the pur- 
W ers ; William Lord Forbes ſettled his eſtate in favour of himſelf, and the 
faid Dorothy Dale, and longeſt liver, in liferent, and of the heir-male of 
| the marriage in fee; whom failing, in favour of his other heirs-male 
| whatſoever, under prohibitive and irritant clauſes, againft contracting of 
debt, or altering the order of ſucceſſion ; and the articles contain the 
power and faculty following ; | 

“ That, in caſe there be an heir-male of the ſaid intended marriage, 
« and one or more younger children, that then, and in that caſe, it ſhall, 


« life, ac etiam in articulo mortis, to make ſuch proviſions for his ſaid 
« younger child, or children, as he ſhall think fit ; and therewith to af- 
| © fe and burden the foreſaid lands and eftate, providing the fame do 
© not exceed, in whole, the ſum of L. 3000 Sterling, to be divided and 
« proportioned amongſt the {aid younger child, or children, as the ſaid 
Lord Forbes ſhall direct and appoint : And, in caſe the ſaid Lord Forbes 
| © fhall die, without making any provifions for ſuch younger child, or 
4 children, as he ſhall then have, or ſhall not charge the eſtate with the 
* whole fum of IL. 3ooo, for that purpoſe ; then, and in either of theſe 
* cafes, it thall, and may be lawful for the ſaid Dorothy Dale, if ſhe ſur- 
vive the faid Lord Forbes, to charge the ſaid eſtate with the ſaid ſum 
of L. 3000; or ſuch part thereof, as ſhall not be charged by the ſaid 
Lord Forbes, to be paid to ſuch younger child, or children, and in ſuch 
proportions as ſhe ſhall think fit.” 3 9 55 
There was iſſue, of this marriage, one ſon, Francis, and three daugh- 
ters, Mary, Fean Maria, and Elizabeth ; and, in June 1730, Lord Forbes, 
when on deathbed, granted a bond of proviſion in favour of his 
daughters; whereby he obliged himſelf, his heirs and ſucceſſors, to pay 
certain ſums of money to them, amounting, in whole, to the ſum of 
L. 2000, at their reſpective marriages or majorities, with annualrent, from 
the firſt term of Whitſunday or Martinmas after his deceaſe. The bond 
| provid 8, That in cafe of the deceaſe of any of the daughters, their ſhare 
ſhall return to his ſon Frencis ; and, in caſe of his deceaſe, he ſubſtituted 
the daughters to each other. 
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_— Tian Lord Forbes died a few days after executing of this bond of pro- 
uiion; and, ſome years thereafter, his ſaid ſon Francis, and Mary his 


eldeſt daughter, alto died ; and Famer Forbes, brother to William Lord - 


Forbes, facceeded to the honours and eſtate of Forbes. 


Jean Maria, and Elizabeth,” and their huſbands, bronght a proceſs 


| againſt James Lord Forbes, for payment of the principal fam, due to 
ey Ke ec | Ys them 


and may be lawful to and for the ſaid Lord Forbes, at any time in his 
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them by their father's bond of proviſion, and for the annualrents there. 
of, from Martinmas 1730, being the firſt term after his death, 
The defender pleaded, by way of defence, againſt payment of the an. 
nualrents which had become due betwixt the term of Martinma; 1530 
and their reſpective marriages : That the bond could not be effec, 
againſt him, the heir; becauſe granted by William Lord Forbes, when on 
deathbed: But he did not plead this defence againſt payment of th 
principal ſum and annualrents, fince the reſpective marriages of the pur. 
ſuers ; becauſe the purſuers mother, the Lady Dowager of Forbes, had 
diſcharged the defender of claims much greater than the faid principal 
ſum and annualrents, from her daughters marriages, which claims were 
to revive, if the defender made any objection againſt payment of the ſaid 
principal ſum and annualrents. 0 . 
Asfivered for the purſuers: , That the law of deathbed does not 
ſtrike againſt deeds done in implement of prior obligations; and there 
can be no obligation ſtronger on a man, than that of providing for his 
children; nor is this obligation merely moral, it is alſo legal; for it 
has frequently been found by this Court, That the heir is obliged to 
aliment the daughters, or other children of the deceaſed, who are not 
in a capacity to ſupport themſelves; and theſe deciſions are founded on 
this principle, That there was a legal obligation upon the father to pro- 
vide for, or aliment his children, after his death; which, upon his 
failure, becomes effectual againſt his repreſentative. 
2dly, Whatever may be the caſe, in general, with reſpec to proviſions 
granted by a father on deathbed to his younger children, yet the law ot 
deathbed cannot affect the proviſions purſued for; becauſe, 1 mo, By the 
marriage-articles above mentioned, Lord Forbes reſerved a power to him- 
ſelf, at any time in his life, et etiam in articulo mortis, to burden his heir 
with any ſum in favour of his younger children, not exceeding L. 300; 
and the granting the bond of proviſion purſued on, was an exerciſe or 
that power or faculty. The ſum of L. 3000 is to be conſidered as ſet 
apart for the younger children at the time of the marriage : But, as 
it was improper to make them independent on their father, ſpecial 
proviſions were not made for them in the event of their being one, 
two, or more ; but the proviſion was conceived the form of a power or 
faculty granted to the father, of giving them proviſions to the ex- 
tent of L. 3000; which faculty might lawfully be exerciſed at any 
time. | : . | 
2do, It has frequently been decided by this Court, 'That, when one 
ſettles his eſtate upon a ſtranger, under certain conditions and faculties 
to be exerciſed on deathbed, the ſtranger cannot plead the law of deatl- 
bed againft the exerciſing of theſe faculties ; becauſe ſuch was the con- 
dition of the grant under which the ſtranger takes. And, in the pre. 
ſent caſe, the defender may be conſidered as a ſtranger ; for, when Mil. 
liam Lord Forbes entered into the marriage- articles, he enjoyed the eſtate 
of Forbes without any limitations, and might have ſettled it on whom- 
ever he pleaſed, and might reaſonably have given it to his daughter, 
his heirs of line, preferably to the defender; but he ſettled the eſtate 
on the heirs-male, under the expreſs condition of his having a power to 
burden it to a certain extent, eliam in articulo mortis : Under this condition 
it-comes to the defender; and therefore he muſt either take it unde! 


the condition, or repudiate it altogether. 1 
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* 36, Even where one diſpones his eſtate to him who is aliogue Jucceſſu- 
rus, under certain reſerved powers and faculties, to be exerciſed by the 


diſponer at any time, etiam in articulo mortis, the heir will be ſubjected to 


the burdens impoſed by the diſponer on deathbed, in virtue of the re- 
ſerved powers, if it appear, as it plainly does in the preſent caſe, that 
the diſpoſition was not made, and the powers reſerved in order to elude 
the law of deathbed ; and this muſt undoubtedly obtain, if the heir ac- 
oepts of the diſpoſition, and poſſeſs by virtue of it, as has frequently been 
decided; particularly, 28th Fune 1662, Hay againſt Seton ; 22d Fune 1670, 
Douglas againſt Douglas ; 8th February 1706, Bertram againſt Weir. And 
although the defender has made up his titles to the eſtate, by a ſervice 
as heir-male, and not by the procuratory contained in the contract of 
marriage, yet he muſt be preſumed to have taken it, by virtue of the 
ſettlement contained in the ſaid marriage- contract; for, as Milliam Lord 
Forbes, had full power to make the tailzie with the prohibitory and ir- 
ritant clauſes, contained in the ſaid marriage: contract, the defender 
was not at liberty to repudiate that ſettlement, and to take the eſtate 
upon the former inveſtitures in favour of the heir-male 3 as was de- 
cided in the caſe of Turnbull againſt Kinnier, 22d February 1712 ; and in 
the caſe of Lord Strathnaver againſt the Duke of Douglas, 2d February 
1728. N . 

Raped for the defender: That although it be the duty of every man 
to provide for his children, yet he ought to do fo, debito tempore, and not 
when he is moribundus ; for the law of deathbed ſtrikes againſt every 
deed done by a perſon when on deathbed, to the prejudice of his heir, 
without diſtinguiſhing whether the deed be gratuitous, rational, or one- 
rous. Craig, lib. 1. dieg. 12. & 36. Sunt etiam qui ratione temporis in feudum 
concedere non poſſunt ; veluti, fi quis in leflo ægritudinis fat conſtitutus; quo tem- 
pore neque alienare res hæreditarias, neque immobiles, neque obligare ſe, aut con- 
trahendo, aut debitum + pave Poteſt, unde hereditas, aut ejus pars ſucceſſor 
decedat. After a perſon comes to be on deathbed, civililer pro mortuo ha- 
betur, as Dirleton obſerves, 8 186. ſo far as concerns his power of bur- 
dening his heritage; and therefore he cannot burden it with proviſions 
to his younger children; and it has uniformly been ſo decided by 
this Court, as often as the queſtion has occurred; particularly, 1ſt ul 


1637, Lord Cranſton Riddell againſt Richardſon ; July 1721, Fowlis of Col. 


lington againſt Fowls ; and in 1737, Creditors of Sir Patrick Strachan 
againſt Elizabeth Strachan. Were it otherwiſe, no heir could be ſafe, 
where his predeceſſor had younger children, or daughters, about him, 


at the time of his ſickneſs, who could eaſily elicite from him, when mo- 


ribundus, ſuch proviſions as they thought proper; and, to deliver dying 
arge from ſuch ſolicitations, was one great deſign of the law of death- 
ed. 5 | 


And as in general one cannot on deathbed burden his heir with pro- 


viſions to his younger children, ſo the bond purſued on cannot be ſup- 
ported by the power or faculty reſerved to the purſuers father in his 


contract of marriage; for that the defender cannot be conſidered as a 


ſtranger who could only take under the diſpoſition, and therefore could 
not object to the conditions of the deed : For the inveſtitures ſtood in 
favour of heirs-male ; and the defender was the heir of the inveſtiture. 
And it is certain, That one cannot, by any deed. in favour of his heir, 
create a power to himſelf to alienate or burden his heritage on death- 
bed; for it is a rule in law and reaſon, Nemo potgſt cavere ne leges in igſta- 
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up his titles by ſervice as heir of the inveſtitures, and not upon the pro- 


clauſes which the late Lord Forbes had power to impoſe, yet he cannot 


N* CXXXVII. — N 5 th February 1755. 


obtained ſuſpenſion, and Faded: That the Provoſt of Glaſgow promiſed, 


duction ought therefore to be made from the rent. Of this promiſe, 


from writings relative to it. Solemn obligations in writing muſt net 
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mento fuo locum babeant : And the Court has uniformly decided agreeabh 
to this rule; particularly, 25th February 1663, Hepburn of Humbie again 
Helen Hepburn; January 1734. George Ballantyne againſt William Ballantyne 
In the caſes mentioned for the purſuers, the heirs had homologated the 
ſettlements made by their predeceſſors reſerving the power to diſpone 
and burden on deathbed : But in the prefent caſe the defender never 
homologated the ſettlement made by the purſuers father, having made 


curatory contained in the contract of marriage. And although, not. 
withſtanding thereof, he may be bound by the prohibitive and irritant 


be bound by any of the conditions which are reprobated by law. 
The Lords ſuſtained the defence of deathbed relevant to aſſoilzie 
the defender from the claim of annualrents made by the purſy. 
ers upon their bond of proviſion previous to their reſpective ma. 

< jorities or marriages.” „ 


Ad. Advccatur And. Pringle, Ja. Dundas & Bruce. Alt. Ferguſon, Lach bart, Burnet & Grant. 
I | FE Clerk, Kirkpatrich, 


\ 


The MAGISTRATES of GLASGOW 
AGAINST 5 
WILLIAM MACFAIT, and others. 


N CFAIT , and others, took a leaſe of the malt-mills of Glaſgow, 
4 and granted bond for the rent. 
Being charged by the Magiſtrates for payment of this bond, they 


at the time of the bargain, That the brewers, who imported ale, brewed 
by them without the regality of Glaſgow, ſhould pay multures to the 
malt-mills : That this promiſe, which induced the ſuſpenders to give tie 
rent demanded, has not been performed; and that a proportional de 


they demanded a proof by witneſſes. | 

Anfwered for the Magiſtrates of Glaſgow : No ſuch promiſe was made, 
nor could in reaſon have been made; neither is a. proof by witneſſes 
competent. The terms of a leaſe in writing may not be altered, nor: 
bond, apparently abſolute, rendered conditional by the. evidence of wit- 
neſſes. Parties who contract in writing, are underſtood to reject al 
proof of the obligation other than what ariſes from the deed itſelf, of 


be invalidated by witneſſes, who may forget the preciſe words utterel 
at the time of the bargain, or not underſtand their import, or wilfulh 
miſrepreſent them. r = 
The Lords refuſed to grant a proof by witneſſes, and found tht 
letters orderly proceeded.” 5 en 


Ad. Miler. Alk. Lockhart. ©" Reporter, Juſtice Clerk” Clerk; Ge 
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1, 1+ NINIAN FAFFRAY, and others, 


AGAINST 


II) be D UK E of ROXBURGH. 
the 1614, the Crown granted a charter of the barony of Halydean, 
| phe cad ong the town of Kelſo, to Robert Lord Roxburgh in life- 
rent, and to William Ker his ſon in fee. i ba 2 
This charter erects the town of Kelſo into a burgh of barony; and con- 
tains the following clauſe : Cum plena potgſtate Willielmo Ker forum pu- 
plicum hebdomadatim tenendi, et annuatim duas liberas nundinas, infra dictum 


| burgum celebrandi, cuſtumas et divorias earundem recipiendi et levandi, ac eaſdem 


ad commune bonum dicti burgi applicandi. 


In the 1634, the Crown granted a new charter to the ſame Robert Lord 


| Roxburgh, wherein the clauſe aforeſaid is repeated; but, in a charter 


granted to him in the 1647, the cuſtoms are ſimply and abſolutely grant- 


ed, and all the ſubſequent rights of the family of -Roxbargh have been 
taken in terms of the charter 1647. 3 5 
= T7727 and others, feuars and inhabitants of Ke, raiſed a proceſs of 
declarator againſt the Duke of Roxburgh; concluding, That his Grace 
Ws ſhould, in terms of the charters 1614 and 1634, granted to his pre- 
deceſſors, apply the cuſtoms aforeſaid for the common good of the 


burgh. | . | 

(Hegel, for the Duke of Roxburgh: Imo, The purſuers could, at moſt, 
have had only a perſonal right of action on the charters 1614 and 1634: 
Now, theſe charters have never, ſince the 1647, been a title of poſſeſſion; 
and, of conſequence, no action can lie on them. Further, the family 
of Roxburgh has, by the poſitive preſcription, acquired an abſolute right 


to the cuſtoms under the charter 1647, and the ſubſequent charters 
and infeftments. 24, The terms of the charters 1614, and 1634, ſup- 
a poſing them to be ſtill in force, import not an obligation to apply, but 


only a faculty of applying; and ſo have they been explained by imme- 
morial poſſeſſion ; for that the family of Roxburgh has been in the con- 


ſtant uſe of levying theſe cuſtoms, without rendering any account to 
the burgh of Kelſo. 1 | 


Anſwered for the purſuers: Im, The cuſtoms were, by the original 
grants, appropriated to the town of Kelſo; Lord Rexburgh and his repre- 
ſentatives were named, by the Crown, truſtees for theſe uſes; the right 
of levying the cuſtoms was granted to them in that capacity, and every 
ſubſequent right muſt be deemed granted under the ſame condition; as 


B the cuſtoms have been levied by the family of Roxburgh, in truſt, for 
che town of Kelſo, poſſeſſion by the family of Roxburgh muſt be held to 


be poſſeſſion by the town of Kelſo; and therefore no preſcription can be 
here pleaded. 2do, Power granted by charter to do a thing for the 
uſe of a third party, or for the benefit of the public, imports an obliga- 


W | 


# 


don to do it; and, as the Duke of Roxburgh has levied the cuſtoms, he 


muſt alſo apply them in terms of the grants. 


The Lords repelled the whole defences offered for the Duke.” 


have been immemorially accuſtomed to waſh and dry their linen on an 


land fituated in the Tweed; and they concluded, That their right of con- 
' ER, tinuing 


F f F 


18th February 1755. 
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« poſſeſſion of whitening and drying their linen there as former. 
cc 3 | 15 ; 5 D 
AQ. Ferguſn, A. Print. Alt. Bianing, Lockhart, Clerk, Murray 
Ne CXXXIX. ix 18th February 1555. 
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tinuing in poſſeſſion of this iſland, for the purpoſes aforeſaid, ſhould be 


declared. ARES 


The defender object: That he is proprietor of the ground on both 


| Hides of the river, and muſt therefore be held, in law, proprietor of the 


iſland alſo, unleſs the purſuers bring evidence that they have acquired 
right to it, either by grant or preſcription. No ſervitude can, in thi 
caſe, be pleaded; for that there are no lands granted to the incorporz. 
tions, to which, as a.predium dominant, the ſervitude could belong. 
Anſwered for the purſuers: The charter, erecting Kelſo into a burgh 


of barony, bears, cum omnibus et ſingulis terris, el ſingulis ſuis pertinentii,, 
as the burgeſſes and inhabitants of Kelfo have immemorially poſſeſſed 
the iſland, the preſumption in law is, That it was included in the charter. 


The Lords found it-proven, That the burgeſſes, inhabitants of the 
„ burgh of Xe have been immemorially in the conſtant uninter. 
14 rupted poſſeffion of whitening and drying their linen upon the 
«* iſland; and therefore find them entitled to continue their faid 


CREDITORS upon the Eftate of Woodftone. 
AGAINST 
Colonel S COT of Comiſtone. N 


L' ſeveral years preceding the 1742, a variety of hornings and cap 

tions were taken out againſt Alexander Turnbull of Woodſtone. 

On the 31ſt of March 1742, upon a caption, at the inſtance of one of 
his creditors, he was apprehended by a meſſenger, who detained hin 
priſoner for that night and part of next day, but without putting hin 
into a jail, and then liberated him, upon payment of part of the debt. 


At this time, Alexander's debts equalled his ſubject, ſo that he was le 
cally inſolvent. - 5 3 
On the 17th June 1742, when a caption was again out againſt hm, Wn 
Alexander Hes ull granted an heritable bond upon the lands of Woodfon: 
for 10,000 merks, to General Scot, for ſecurity of former claims the Gt 
neral had on him. 1 
In a ranking of the creditors, upon the judicial ſale of the eſtate of 
Woodftone, Colonel Scot, the ſon of the General, claimed a preference uf: 
on this heritable bond, to the perſonal creditors of Alexander 7. urnbull. 
The perſonal creditors ohjected to the ſecurity in the bond: That! 
was null, on the act 1696, cap. 5. in reſpect that it was granted by Alex: 
ander Turnbull when infolvent and a notour bankrupt, in terms of the 
ſtatute, which was qualified from this circumſtance of his having Þ! 
in the hands of the meſſenger, as above narrated. _ | 
The queſtion came to be, Whether inſolvency, joined to cuſtody, fol 
ſome time, in a meſſenger's hands, though not in actual jail, made 
debtor a notour bankrupt, in terms of the act 1696. * 
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| Pleated for the Creditors: At common law, it is wrong in a bankrupt 


to prefer one creditor to another; to aſſiſt the common law, and to pre- 


vert the frauds of bankrupt debtors, the ſtatute 1696 was made. 


"A -Qatute made for preventing fraud is not to be taken literally, but 
— be extended, 2h eds SY prevent frauds, to all cafes which fall 
under the purview and reaſon of the act. 8 3 

The ſtatute in queſtion, enumerates the moſt common deſcriptions of 
bankrupts, as impriſonment, retiring, flying, &c. joined with inſolvency; 


but theſe exclude not others, they are enumerated only as examples; but 


all ſituations of the debtor, which ſhow him to be bankrupt, make him 
fall under the act. „„ 5 | 

The ſtrict word impriſonment has its equivalents in the law of England; 
if one eſcapes from the houſe of the conſtable, or even from his | arreſt, 
he is guilty of breach of priſon. 1 8 

Impriſonment has its equivalents even in the law of Scotland; if a debtor 
is in cuſtody of a meſſenger, a ſiſt on a bill of ſuſpenſion will not pro- 
tect him from impriſonment; forh is impriſonment after cuſtody is deemed 
to be no more than a continuation of the ſame ſituation; and that conſe- 
quently he is uncapable of receiving the benefit of a ſiſt. 

That actual impriſonment was not required by the ſtatute, will appear 
from the conſequences of a contrary conſtruction; if a meſſenger at- 
tempts to ſeize a debtor, and he makes his eſcape, the debtor is confeſ- 
ſedly bankrupt; if he ſeizes him, but afterwards lets him eſcape, the 
debtor, according to this conſtruction, would not be bankrupt; here then 
the attempt to ſeize would have a ſtronger effect than the actual ſeizure 


itſelf : A jail may be at ſo great a diſtance, that the debtor, for ſome time,” 


cannot be put into it, or he might be in ſo bad health, that he could not 
be put in priſon, or he might die before he was impriſoned ; if, in terms 
of the act, he was not under impriſonment, then all the preferences, 
granted by him during the time of his cuſtody, would be good. 
Anſwered for Colonel Scot ; The view of the ſtatute 1696, was to bar 
men 1n the uſe of- their own property ; and therefore it was very preciſe 
in deſcribing and aſcertaining the particular perſons whom it barred, to 
wit, thoſe who being inſolvent were impriſoned, or retired to the Abbey, 


or fled, or abſconded, or had forcibly defended themſelves ; the notoriety 


of theſe acts, by which the lieges were put upon their guard againſt con- 


tracting any more with the debtor, made the law fix upon them as crite- 


rions of the bankruptcy of the debtor. 


Ihe remedy of the ſtatute is violent; it founds a reduction, not only 


in favour of all creditors doing diligence, but in favour of all having 
prior debts ; it reduces not only deeds granted to anterior creditors for 
ſecurity of their debts, but even all deeds granted to them in ſatis faction 
or payment; and not only conveyances of heritable ſubjects, but alſo aſ- 
ſignations or other deeds, and this not confined to preferences taken at 
the time of the bankruptcy, but extended to all thoſe taken during fixty 
days before it. ” Se at Hg | 
A ſtatute barring the common uſe of property, and yoiding rights va- 
lidly eſtabliſhed according to common law, cannot be extended. It ad- 
8 of no equivalents: It can be directed againſt none but thoſe named 
The Engliſh law, which puniſhes eſcape from an officer with the penal- 
ties of breaking priſon, puniſhes only the guilty contemners of the law. 
But the ſtatute 1696 would, by this conſtruction, puniſh innocent credi- 
WY | ng | | tors : 
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tors: The extenſion then, which in the one caſe is proper, in the other 

is not CVCCCCVVVCC $0 5 
The law of Scotland admits no equivalent upon this ſtatute: Impriſon. 

ment upon an act of warding has not been deemed impriſonment Within 


| the act, becauſe it had not proceeded upon diligences by Horning and 
| caption. 3 e To 
= . The conſequences urged of the difficulty of finding a priſon, or of the 
= 3 ſickneſs or death of a priſoner, are ſo ſpecial, that a general law may hay. 
= overlooked them. It is no objection to a law, that it cannot provide for 
Il every unlooked for contingency. . 
Wi The Lords repelled the objections made to the heritable bond, and 
1 preferred Colonel Scot to the perſonal creditors of Woodftone.” 10 
== Act. R. Dundas, Lockhart, cc. Alt. Ferguſon, Elliot, bie. | Clerk, Gin, 
W Ne CX. 8th February 1755. 
8 HENRY GIL LIES, Merchant in Linlithgow, and others, 
_ AGAINST 
4 5 5 i  ALLAN WAUGH, Merchant in Linlithgow, and others. 
1 A T the annual election of Magiſtrates and Counſellors for the burgh of 
088 A Linkthgow made at Michaelmas 1754, there was a controverted elec- 
. | tion, and a double ſet of Magiſtrates and Counſellors choſen, and each 
1 party brought a proceſs before the Court of Seſſion, for declaring their 
1 own election, and reducing the election made by the oppoſite party. 
wal. It was objected by Allan Waugh and his party, againſt the action brought 
ww. by Henry Gillies and his party, That there was no proceſs, all perſons ha- 
1 : ving intereſt not being made parties to the ſuit ; for Fohn Buckney, who 
wo | had been Provoſt of the burgh for the year preceding, and behoved by 
wy the ſet of the burgh to continue a Counſellor for the current year, and 
wy Andrew Buckney who was a Counſellor for the preceding year, and had 
Ul L by the purſuers been re- elected a Counſellor at Michaelmas laſt, were nei- 
4 f ther purſuers, nor called as defenders. $77 : 
we: Anſwered for the purſuers: That it was not neceſſary to make ohn and 
ne Andrew Buckney parties to the action, becauſe they had not as yet accepted 
1 of the offices of Counſellors; and although it be euſtomary in all the 
# burghs, that the perſons who have borne offices in the magiſtracy for the 
}! preceding year, ſhould remain in the council for the ſucceeding one, yet 
| the office-bearers are not bound to continue in council if they chuſc 
| to be free of the burden ; and, as an evidence of this, they, as well as the 


other Counſellors, after the election, declare their acceptance, and take 
the oaths to the Government. And ſince it was optional to John and 4r 

drew Buckneys, to accept or refuſe the office, they could not be conſidered 

as poſſeſſed of it, until they declared their acceptance. 

_ 2dly, The purſuers contended, That 2 and Andrew Buckneys welt 

now barred from accepting of the office by the act 61 Anne, cup. 14 

which enacts, That every perſon admitted into a civil office, ſhall, within 

three months after his admiſſion, take the oaths to the Government, and, 

in caſe of neglect, he is declared incapable to enjoy the office. 4 

| W 34% 


; NEL © Os 


1 „ That fn of ny they were to be confidered as Counſellors, yet 
| . was no 9 calling them as defenders, becauſe the ſum- 
| mons contained no concluſion againſt them. 


* 


bly, That if it was neceſſary to make them -parties to the proceſs, 


they might yet be made parties to it, by being called as defenders by an 
incident diligence, 1 3 PE 


Replied for the Anders: That this action muſt be caſt, as John and 


| Andrew Buckneys were not made parties to it, even although they had 


not been members of the Council for the current year; becauſe they 


vere members of the laſt year's Council, and therefore behoved to be 
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parties in any proceſs for declaring or reducing an election made by 


| that Council. 


24%, That Fobn and Andrew Buokneys were not at liberty to accept or 


refuſe to be Counſellors ; for that all burgeſſes are bound to accept of 


the offices into which they are elected by the Town-council, if the 
Council-infiſt upon their accepting of them. But, whatever be in this, 


it was certain bn Buclney ought to be conſidered as a Counſellor: For 
| he was not elected into that office at Micbaeimas laſt, but continued in it 


by virtue of his having been Provoſt for the year preceding; by accept- 


ing of which office, he ſubjected himſelf to all the burdens conſequent 


thereupon. And, even ſuppoſing that an acceptance had been neceſſary 
in order to veſt him in the office, yet, as he had it in his power to ac- 


cept when the ſummons was executed, he ought to have been made a 
party to the proceſs; in the ſame way as a creditor of a defunct in a 


proceſs againſt heirs-porttoners, muſt call all of them, though ſome of 


them have not acknowledged the ſucceſſion at the time the ſummons is 


To the ſecond anſwer, replied: That perſons are by the act 6to Anne on- 


ly obliged to qualify within three months after they begin to act in con- 
| ſequence of the office; and that, at any rate, uh and Andrew Buckneys 


had not forfeited the offices in November, when the ſummons was raiſed. 
To the third anſwer, replied: Imo, That the ſummons contains a con- 


cluſion, that Fohn and Andrew Buckneys ought to be found and declared 
members of the Council. 240, That although it had contained no conclu- 


fon with reſpect to them, yet they behoved to be called, becauſe otherwiſe 


the repreſentation of the burgh was not full; and for this reaſon, when a 
procels is only for reducing or declaring the election of a fingle Counſel- 
lor, the whole members of the Council muſt be made parties, either as 
purſuers or defenders, as the Lords found 28th Fanuary 1741. George 


Heriot and others, againſt Charles Cockburn Provoſt, and others, Counſel- 
lors of the burgh of Haddington, where the Lords ſuſtained the objec- 
tion of no proceſs, becauſe one of the Council-deacons was not called, 


WT though it was pleaded, That he needed not be made a party, becauſe 
che purſuers were not diſputing his right to ſit in Council. . 


To the fourth anſwer, replied: That a principal party cannot be brought 


into proceſs by an incidentdiligence, but muſt be called by a principal ſum- 


mons, and have the ordinary induciæ given him; as has been often deci- 
ded, particularly 18th February 1747, Lord Forbes againſt the Earlof Kin- 
tore and others, obſerved by Falconer, vol. i. Ne 168. and lately in the caſe 


| of a ſale purſued by Dalgligſb againſt Hamilton, where the Lords found, 


That Hamilton's curators could not be called by an incident diligence. 


The Lords ſuſtained the objection, and found no proceſs.” = 


AY And. Pringle, Miller, & Johnſon. Alt. Ferguſon, Brown, & Bruce. Clerk, Home. 
— mk G g g | _ N*CXLI 
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| 5 Ne LI. Os 2 N 2 -I8th, February 1755. 
1 | Sir GEORGE PRESTON of Valleyfield. 
|, IR George Preflon was inrolled in the roll of the freeholders of th, 
i KJ county of Stirling, entitled to chuſe a repreſentative to Parliament 
þ at their meeting held for election 19th May 1754 ' 
4 Thomas Forrefler, one of the freeholders, complained of the inrolment 
W to the Court of Seſſion, and objeFed, That the defender's lands were not 
| of IL. 400 valuation, and that the Commiſſioners of Supply who had late. 
bl. ly disjoined their valuation from the original valuation in cumulo of the 
| barony of Airth, whereof they were a part, had made a wrong diviſion 
x on purpoſe to create a vote to the defender. For, 1f, The committee 
* of Commiſſioners, in taking a proof of the rent of rheſe parts of the ba. 
= rony which belong to Mr Graham, and had been feued out by him and 
"F his authors, had only taken a proof of the feu-duties payable to Mr Graham: 
Wi. whereas, when any of the defender's lands had been feued out, they 
By | had taken a proof of the real rent of theſe lands, as appeared from the 
MR minutes of the Commiſſioners of Supply, where this unfair proceeding of 
8 the committee was objected againſt, zaly, The committee had omitted 
i altogether to take a proof of the rent of ſome parts of the barony which 
\. i belonged to Mr Graham, amounting to L. 412 Scots yearly, which had 
+ 9 | been objected againſt the report of the committee when made to the ge- 
1 neral meeting of the Commiſſioners of Supply, and the purſuer had of. 
3 fered to inſtruct the objection to the meeting of freeholders by the al. 
| 1 fidavits of the tenants in theſe parts of the barony, and now offered to 
(1 prove theſe facts by them and by other witneſſes. 
4/5 . Anſwered for the defender: im, That the feu-duties were the real 
Wl! rents of the lands at the time they were feued out, and that the increaſe 
my! of the. real rent was owing to the feuers building houſes on their feus; 
WT and therefore that the feu-duties ought to be conſidered as the rent, cor 
FR form to which the valuation of the lands ſhould be divided. 246, That 
8 the feus belonging to Mr Graham were numerous and ſmall, fo that: 
wil roof of the real rent of them would have been very difficult, if not in- 
. | poſſible, eſpecially as many of them are in the natural poſſeſſion of the 
wh ; feuers: And although it was an error not to follow the ſame rule in the 
14 proof of the rent of the defender's part of the barony, yet the err! 
| did not affect the defender's qualification for voting; becauſe, thoug! 


the difference betwixt the real rent and the feu-duties, which 1s only 
L. 59: 13: 4 Scots, were deduced, ſtill the valuation of his lands would 
exceed the K8 „ 35 
And, as to the allegeance that the Commiſſioners had altogether om! 
ted to take a proof of the rent of ſome parts of the barony belonging! 
Mr Graham; Anſwered, That the affidavits were no legal proof of the 
fact; and that the meeting of the freeholders could not take a proof 0 
it; but behoved to conſider the decree of the Commiſſioners of Supply,® 
proper evidence of the valuation, unleſs an error had appeared ex fact 
the decree; and as, in this complaint, the Lords are only reviewing the 
proceedings of the freeholders ; therefore, if they did right, the _—_ 


/ 


-e 


1 


Auf affirm their judgment, although the decree of the Commiſſioners 


a 


ſhould be liable to be reduced, when a proper proceſs is brought for that 


P I for the purſuer : That the real rent of the feus holding of 


Mr Grabam, in one part of this eſtate alone, exceeds the feu- duties pay- 
able to him out of that part, by L. 700 Scots of yearly rent; and the 
whole of this difference is not owing to the rents payable for houſes, but 
is partly rents of lands; of which a proof by witneſſes was offered: And 
it was contended, That a proof of this, and of the other allegeance, via. 
that part of Mr Graham's real rent had been omitted to be proved, was 
competent, both before the freeholders, and in this proceſs ; becauſe, al- 
though the freeholders cannot reduce the decrees of the Commiſſioners 
of Supply, yet they are Judges, in the firſt inſtance, of the Commiſſioners 
decrees of diviſion, ſo far as concerns the right of voting for members 
of Parliament; and not only may, but ought to diſregard theſe decrees, 
when they appear to be partial and iniquitous, . and that whether the 
iniquity appears ex facie of the decree, or the objections are offered to 


be proved by unexceptionable evidence: That, in the preſent caſe, it ap- 


peared, from the decree of the Commiſſioners, and from the minutes of 
election by the freeholders, That theſe objections, which are undoubted- 
ly relevant, had been made, and a proof of them offered to the Commiſ- 
ſioners, and to the freeholders, and that they had both refuſed to admit 
the proof. This was the wrong complained of; and, for that reaſon, 
ſubject to the review of the Lords in this complaint; were it otherwiſe, 


the right of electing members of Parliament would be put, not into the 


hands of the freeholders, but entirely in the power of the Commiſſioners 
of Supply; ſince, if, this method of obtaining redreſs was prevented, it 
may be juſtly called in queſtion, Whether any particular freeholder 
could purſue a reduction of the decree of the Commiſſioners of Supply; 
ſeeing he could have no pecuniary intereſt in the matter? 


„The Lords diſmiſſed the complaint.” . 
AQ. 7. Dundas, & PT, IU _ - Alto n & A. Pringle. | Clerk, Forbes. 
N* cxLII. 2 xgth February 1755. 
2 1 1 7 

AGAINST : 
"WE; CHAPMAN. 


* a proceſs of ranking of the creditors of Alierlies, William Duff being 
L preferred primo loco, for the principal and intereſt contained in an he- 
ritable bond and infeftment; he alſo claimed preference for the penalty, 
to the extent of the expences of infeftment, of the coſts of ſuit in this 
competition, and, further, of the coſts of ſuit in a former competition 
for the ſame debt, upon another eſtate, which belonged to a co-obligant 
in the bond, but wherein he had been caſt. 

Chapman admitted that Duff ſhould be preferred for the expences of 
the infeftment, and of diligence, if any, againſt the debtor ; but objefted 
to the coſts of ſuit in both competitions : Imo, For that the terms of this 

bond were, © for ſecurity of the principal ſum, annualrents thereof, that 
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* ſhall happen to fall due, and penalty, if incurred, and che orher fn, 
„ charges, and expences, contained in the reverſion, if they be diſburſeq 
« and expended in the debtor's default.” Now, the expences in neither 
of the competitions, were incurred through the debtor's default. And 
2b, The expences of the firſt competition were incurred in a different 
ranking with other creditors, upon an eſtate belonging to another per 
ſon, and were incurred by reafon of the-purſter's =, /npronninh, for * 
was poſtponed, 3ʃio, Granting he had a claim againſt the debtor for: 
the penalty, to the extent of theſe coſts, yet he ought to have no re- 
ference in competition with other creditors, becauſe it was an abſurdity 
that lands ſhould be affected by an infeftment for a debt, taken before 
the debt exiſted, _ ES I i”. 
Anſwered to the firft and Jecond: That all the cofts, juſtly expended in 
the recovery of the debt, and, by conſequence, the expence of compe. 
tition, are incurred through the debtor's default. 

To the third: That infeftment is given for the penalty, which is held 
to be an exiſting debt, though the Lords, from their nobile officium, ge. 
nerally reſtricted it to the expences really diſburſet. 

The Lords found, That William Duff was entitled to be preferred 
« for his penalty, to the extent of the expences in recovering hs 


| 60 debt,” | . 
AQ, Hamilton, „ Burnet, 15 5 | YM | Clerk, | Kirkpatrich, 
oo IE EST _  aB8th February 1755. 


JAMES MACPHERSON 
| AGAINST | 
FAMES GRANT, Deputy. factor on the Eſtate of Zovar, 


HE defender's wife purchaſed a horſe from one Clerk, tenant in 
1 Urquhart; but, as ſhe did not know him, ſhe demanded burgh and 
hamehald ; and Macdonald, alſo a tenant in Urquhart, became his burgh 
or cautioner. | OE | | 

Some time after, the purſuer having claimed the horſe, as his pro- 
perty, ſtolen from him, the defender ſent for Clerk and Macdonald; they 
denied that the horſe was ſtolen, and they accompanied the ,purſuer to 
the Bailie of :Urgubart, who ordered reſtitution of the horſe to the pur- 
ſuer; ſoon afterwards, the purſuer brought action againſt the defender 
for the damages incurred in recovering the horſe, 5 


Pleaded for the defender: That his character and his wife's put them 
above any ſuſpioion of being acceſſory to theft; in this caſe, no cir- 
cumſtances are againſt them; as ſoon as the horſe was claimed, he de- 
livered up the thief to the purſuer; and therefore, as nothing could be 
laid to his door, nothing could be demanded of him more than the re- 
ſtitution of the horſe, which he had made accordinglx. 

Replied for the purſuer: That he had a like right to his damages as te 
his horſe : That the perſon, in whoſe. cuſtody the horſe was found, v3 
liable to him primo loco. The taking of burgh and hamehald ſhowed that 
the defender ſuſpected the horſe was ſtolen : It was optional for him to 
have bought the horſe or not; and it was not unreaſonable he ſhould": 
| 4 7 
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|. ger relief from the perſon on whoſe faith or caution he had re- 

rer — 3 further ee by reaſons of public utility, for diſ- 

cCouraging the receipt of theft. 3 on 

© The: — of opinion, That the taking of burgh and hamehald 

was no preſumption againſt the defender, that he was acceſſory to the 
or was a reſetter of theft © . 

« The Lords aſſvilzied the defender. 2 8. 
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AQ. Ch, Homilton, Gus A : Alt. Alex. Bofwall. : | Clerk, Forbes. 


cn. 28th February 1755. 
| AGAINST 


FOSEPH TIE. 


777... ON TINT 


OHN YULE being eighty years of age, and a bachelor, lent out 
two ſums upon bonds, taking the ſecurities to himſelf ; and, failing 
himſelf, to his brother Fo/zeph Yule, his heirs, executors, or aſſignees. 
Thereafter Jobn married, and had a daughter Bethza. 3 
Jobn named her his univerſal legatrix, in all ſums, bonds, Cc. in gene- 
ral, but without ſpecifying the above two bonds; in the ſame deed, he 
named tutors to her, of whom his brother 7% ph was one. 3 
Upon John's death, the tutors claimed the ſums in the bonds, for be- 
hoof of their pupil, on this ground, That the ſecurities taken by John, 
with a ſubſtitution to Jeb, at a time when Fobn had no children, and 
no likelihood of any, were evacuated, by the ſupervening accident of 
his having a child: On the other hand, Fo/eph claimed the two bonds, 
in terms of the ſubſtitution, and alleged, That the money which John 
had lent out was put into his hands by him, Foſeph, and was the pro- 
per money of Za and that the ſecurities taken were really intend- 
ed to take effect, as expreſſed, although Fohn ſhould have children, + 
The circumſtances which made this aſſertion probable or improbable, 
became, in a proceſs at the inſtance of the tutors againſt Fo/zph, the 
ſubject of a proof; and, in leading it, a queſtion aroſe, Whether Bethia 
«could have the benefit of the evidence of her own tutors. Ts 
_ Objeeted by Foſeph: One of the ſtrongeſt exceptions againſt a witneſs, 
1 1s, his having given partial counſel in the cauſe, which muſt apply a- 
E gn the tutors here; ſeeing they are themſelves purſuers of the pro- 
CER. + b =o ws \ 
Agents, truſtees, and factors, are excluded from being witneſſes, much 
more ought tutors, who are, in a manner, eædem perſonæ cum pupillo. 
Accordingly, the Lords decided, in the caſe Waddels againſt Waterflone, 
16th Fuly.1707 ; and Forbes of Gaſk againſt Lady Pit/ligo, Iſt July 1628. 
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Vid. others obſerved in the Dictionary, vol. ii. p. 521. 
Anſwered: Though ſome Doctors in the civil law do exclude tutors 
in general, yet the texts of the civil law itſelf do not. 3 
Agreeable to this, Lord Stair's tit. Probation, . 696. in enumerating 
at large, and with accuracy, thoſe who, in our law, are excluded from 
being witneſſes; and, particularly, Advocates, Agents, Factors, and 
Truſtees, yet makes no mention of tutors in the cauſes of their pupils. 
Hh h Theſe 


. L 214 J 

Theſe rules admit of two exceptions; a tutor cannot be a witneſ; ; 
a fact done by himſelf; a tutor cannot be a witneſs in a cauſe where * 
may have an intereſt from being liable afterwards to the a#io tultlæ; con. 
cerning it the words of Voet. ad. tit. pund. De igſt. & 7. were cited for the 
one. Juris quoque ratio rgfragari, haud videtur quo minus de rei geſtæ ueritat 
jurato teflentur, fi modo de iis, que per alios gefta, non que ipſi tanquam tu; res 
geſſerant. The words of the ſame Voet. in the ſame ſect. were cited for 
the other ; in which he adds, That the tutors oaths ſhall not be taken 
in caſes, quorum intuitu actione tutelz conveniri pofſunt, ne alias in re ſua, ſeu yy 

ex quam damnum ißſis imminet, videantur teſtes eſſe. 2% 

In the caſe Wadaels againſt Wadderſtone, the evidence of a tutor wa; 
excluded, becauſe it came under the firſt exception; in the caſe Forbes 
of Gaſt againſt Lady. Pit/iigo, it was excluded, becauſe it came under 
the ſecond. \ i; ; 

But, where theſe exceptions take not place, it ſtands to reaſon, that 
pupils ſhould not be excluded from the evidence of thoſe who muſt be 
better acquainted with all tranſactions relating to their affairs, than 
any others who have themſelves no intereſt of their own at ſtake, and 
who are given, by the law, to minors for their benefit, not to exclude 
them from any benefit they might otherwiſe have. oe 

The Lords allowed the tutors to be examined.” J. . 


AQ Dalrymple. . George Brown. 


N I © uit Aarcb 1785. 
HELEN MILLER, + | 
AGAINST 


GEORGE BEARD. 


HE purſuer alleged, That the defender was the father of a natural 
child, brought forth by her, and purſued him for the expences of 
the child-birth, and for the aliment of the child. _ $7 | 
In proof of the fact, the purſuer produced the minutes of the kirk- 
ſeſſion, bearing, That the defender being interrogated if he was guilty 
with the ſaid Helen Miller, and father of her child ; acknowledged he 
was: And the oaths of the Seſſion-clerk, and another member of the 
ſeſſion depoſing to the verity of the ſaid minute. 


. ® 


The defender ſet forth, That all he had acknowledged before the 
kirk-ſefſion was, That he had had carnal knowledge of the purſuer on- 
ly five months preceding her delivery.” And he pleaded, That the 
minutes of the kirk-ſeſſion are not legal proof againſt him; they are 
not properly records, and are not ſuſtained to prove the time of the 
birth and baptiſm of a child inſerted in them ; much leſs ought they 
to bear faith in a matter deemed criminal. OT 
_  2do, Suppoſing the record of the kirk- ſeſſion to bear faith, the de- 
fender's acknowledgment therein mentioned, cannot militate againſt him; 
becauſe not read to him, nor ſigned by him. In a caſe, decided 20th 
November 1679, Mackie againſt Miln, a decreet before an inferior Court, 
bearing the defender's confeſſion of his fault, not ſubſcribed by him, ue 
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found not probative. To the {ame effect are the caſes of the 13th Fe- 

iruary 1663, Town of Linlthgow againſt the unfreemen of Borrow/ounneſ5 ; 

19th July 1665, Gun againſt Mackewen; 20th November 1672, Carrin : 

againſt Wilfon. This, therefore, being an eſtabliſned point, there is no 

reaſon for giving greater faith to the minutes of a kirk: ſeſſion than to 

proper and legal courts of record. a ede Keane 
With regard to the depoſitions of the two witneſſes concurring in 

ſupport of the verity of the minute, that the law is extremely cautious of 

allowing a proof by witneſſes of nuda * verborum ; becauſe of the 

danger of words being miſtaken: For is reaſon, promiſes are only 

probable by oath of party; and the like has been found as to expreſſions 

in other caſes, Dictionary, vol. ii. p. 226. and 227.; this evidence, there- 

fore, muſt be ſet aſide. In which cafe, argued, ado, That, as his carnal 

knowledge of the purſuer was only five months preceding the delivery, 

and the child come to maturity, he could not be the father ; and it lay WE | 

upon the purſuer to prove his dealings with her earlier than the time wo, 

OR: | 7h Wl 


:. 
oF 

i e 
1 


= 23/0, He alleged the purſuer was a common proſtitute, whoſe offspring "Wb 
= is, in law, called vulgo quæſitus, and is preſumed to have no particular WW 
—_ fo m 5675 „ 3 . 1 
J Anſwered to the firſt and ſecond That, in a matter of this kind, the 4 
W minutes of the ſeſſion, ſupported by the oaths of two of the members, 1 
added to his own limited acknowledgment, were convincing evidence. 1 
To the third : That it was not relevant: He might purſue for relief 9 
11 


againſt his partners. 3 1 
© The Lords found the defender liable in expences of child-birth, 
and for aliment to the child.” | | „ 
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Act. Millar. Alt. Pringle. | Clerk, Forbes. 
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N 4th March 1755. 


Mr DAVID DALRYMPLE, Advocate, Captain FORBES of New, 
ROBERT SIMPSON of Thornton, | 
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AGAINST 


7 Sir. FAMES REI D of Bara. 
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Y charter, in the 1574, James VI. granted to the College of Aberdeen 

certain lands and ſuperiorities, particularly, the chaplainries of Ve. 7 
| hall and Fala rule, &c. declaring, uod omnia difta beneficia in totum remane- 
| bunt, tanguam unila et annexata incorporata et mortificata, ut proprius reditus difto 
; 


gro collegio pro perpetuo in futurum: 'TEXEND A pro perpetuo mortificat, in fu- 
turum, CUM POTESTATE 1þfis per ſeipſos, dictis beneficis terris annuis reditibus, 
= corundem utendi, occupandi, intromitiendi, et agſuper aiſponendi; et difta bengſi- 
el capillanias in feudi-firmam, ſeu afſedationem locandi, c. RxpDEN DO no- 
i, Cc. ſervitium communium fupplicationum et orationum, &c. 
lhe purſuers having purchaſed theſe ſubjects from the College, claim- 
| Ed thereon to be inrolled in the roll of freeholders in the county of Aber- 
deen; but their claim was rejected. They complained to the Court of 
Seſſion; and the defenders maintained the following objections, vis. 1mo, 
J TL T WTO. Is 294, 1s ry "Thar: 
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qualification for having a vote. 


J 216 1 


to be mortified lands; and that, by the common law, mortifications are un. 
alienable : The College of Aberdeen had only a power of adminiſtratio 
not of alienation. Craig, lib. 1. d. 15. f 7. ſays, Inter prædia ecelefiafticg ;. 


merantur, et collegia religigſa, et rite inſtituta, quorum res, fine conſenſu reit, (jj 

enari, et in feudum dari, non poſſunt, In this caſe, the words of the charter 
are explicit; and the grant of ſpecial powers of intromitting with rents 
granting feus, &c, would have been ſuperfluous, had an unlimited pro. 


perty been intended, 


2d, The lands hold neither blench, ward, nor feu; and therefore, 
though they were in commercio, they could not give the right of voting 


for a member of Parliament. 


Of old, only temporal lands belonging to barons, appear, by our law, 


to have given a right to fit in Parliament: Church- lands, lands mortified 


for pious uſes, burgage- lands, gave no ſuch privilege. After the free. 


holders were allowed to ſend Commiſſioners to repreſent them in Parli. 


ament, the act 1587, James VI. P. 11. 7 5 114. appointed theſe Commiſ 
fioners ſhould be choſen by none but ſuch as had a forty ſhilling-lang, 
in free tenandry holding of the King. This would appear to exclude 


church- lands, and much more lands mortified to pious uſes, The ad 
1681, which introduces valuation in place of extent, makes no variation 


in relpect of tenure ; on the contrary, it limits the right of election to 
thoſe infeft in kirk-lands now holden of the Crown, or other lands holding feu, 
ward or blench, of his Majeſty, Further, till 1712, mortified lands were 
always excepted from the Supply- acts; and, by conſequence, were not 
liable in public burdens: Hence, it is evident, That, to make mortified 
lands a title of inrolment, were, in every ſenſe, contrary, as well to the 
words, as to the true intent and meaning of the act 1681. Fo 
Anfwered for Mr David Dalrymple and the other complainers, to the 


'  Frft objection: That, though the lands in queſtion were mortified lands, 


yet they were the property of the College; and, as there is no law or 
ſtatute to the contrary, the College muſt have that power of alienation 
which is inherent in property. In the next place, Suppoſing dilapidation 


could be charged againſt the Principal and Maſters of the College, 


which was not pretended to be the caſe here, yet that was yus tertii to 
the defenders: And an action of reduction upon that head could only 
be competent to ſucceeding Principals and Maſters. Had the com- 

lainers title been lands purchaſed from an heir of tailzie, or from 2 
minor, theſe circumſtances might afford reaſons of reduction to the pro- 
per parties, but could never be the foundation of any objection to the 
to the ſecond objection on the act 1681: That, according to the 
proper conſtruction of the words of the clauſe, Whether kirk-lands now 
holden of the King, or otber lands holding feu, ward, or blench of his M. ajeſty, 
the words ward, feu, or blench, do not apply to hirk-lands, they only ap- 


ply to other lands holding of his Majeſty; 8 could not be in- 


tended to apply to lands mortified to pious uſes; becauſe mortified 
lands are in the ſame claſs with kirk-lands, whereof the uſual. reddendo 


was prayers and tears. oils) - oct 2 
But, Suppoſing there was doubt upon the conſtruction of the 2 


168 1, how far lands, held by mortification- tenure, could entitle to vote, 


which, 


yet that doubt is entirely removed by the act 16th Geo, II. 1 ol 
1 nat 1a 


without diſtinction of the nature of the tenure, provides, holden 


7 


That the ſubjects in queſtion appeared, from the complainer's Charter, 


1 
* 


1 ep 1 


or Prince, liable in public burdens for L. 400, ſhall, 


in all caſes, be cient qualification; n 
e he Lords found; That the complainers, in virtue of their titles 


t freeholders for the ſhire of Aberdeen, and therefore 'ordained : 
was * 1 4 2 + ee, een, e, , 
% of them to be added to the faid roll.“ | . 
N r 1 169 955 1 * en} on! ee 7 2 1 17 1 a 2 #0 
„ * 88 1 ; : ? 
AR, George Brown, Alt. Burnet, & J. Gordon. | Clerk, Kerlpatrice. 
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mud ĩ¼1˙J ⁵⅛ - 
eue AUCHINLECK 
AGAINST . 
JAMES GORD 0 N. 


AMUEL AUCHINLECK brought a proceſs againſt James Gordon, 
for having uttered ſeveral defamatory and injurious expreſſions a- 
gainſt him z and particularly ſetting forth, That Gordon aſked the pur- 
ſuer's ſon, Whether he came with a ſtaff to murder him,” adding, 


« when they offered to murder on the high-wayz that they were a par- 
« cel of thieves, robbers, murderers, and coiners of falſe money, and 
« deſerved to be baniſhed :” and the libel concluded for damages and 
The defender vbjected, That this action being for ſlander and defama- 
tion, could not be brought in the firſt inſtance ' before the Court of Seſ- 
ſion, as the Commiſſaries were the only judges competent for queſtions 
of that kind. T- | 4 N C : 

The Lord Ordinary ſuſtained proceſs, and found the action compe- 
tent ; and, before anſwer, allowed a proof to both parties. a 

The defender applied by petition to the Lords, and pleaded, That, 
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ſcandal, and the civil courts were not even entitled to judge in thefe 


competent to the Pope, or judges delegated by him. 

After the Reformation, by ſtatute 1560, ratified Parl. 158 1, cap. 115. 
all queſtions depending before the Commiſſaries, when their juriclidien 
vas abrogated, were allowed to be tried by the judges- ordinary: but 
ſoon after it was thought neceſſary, notwithſtanding the abqlition of 
W Epiſcopacy, to continue the office of Commiſſaries. Theſe Commiſſa- 
ries were named by the Crown, and veſted with the ſame juriſdiction 
that the ancient Commiſſaries had. | 
By the ftarute'1609,"eap. 6. Biſtiops were reſtored to their full powers, 
and their Commiſſaries were declared entitled “to judge in all cauſes 
. ſpiritual and eceleſiaſtical, wherein the Commiſſaries then in office 
= ere in uſe to decide.“ And by the ſame” ſtatute, the Court of Seſ- 
ſion is only empdwered to judge in matters conſiſtorial, as a Court of 


and to advocate from inferior Conthilſaries for iniquity. And that 
Gen of ſcandal are ooriſiſtorlal, appears from the inſtructions to the 
mmiſſaries anno 1666, 5 1. Where fuch” queſtions are expreſsly enu- 
. ͤſ K . 0 erated 


4 produced, are ſufficiently entitled to be irifolled in the roll of 


That the purſner and his family ought to have their faces marked 


before the Reformation, Commiſſaries only could judge in matters of 


matters by review; for appeals from the Biſhop's courts were only 


gvmew, when the Commiſſaries of Edinburgb ſnould not do their duty, 
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merated amongſt other conſiſtorial caſes. And Sir _ Mackenzie, 


peace, leaving crimes and injuries of leſs importance altogether unpy. 
niſhed. In rude and uncultivated ages, honour was a thing little un. 
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Crim. B. ii. Tit. 10. ſays expreſsly, That the Biſhop's Officials are the 
only judges to verbal injuries, becauſe theſe verbal injuries are cong. 
E do Eft vin aiet oo fiaopbo; - 
The reaſon why matters of ſcandal came to be appropriated to the jy. 
riſdiction of the Commiſſaries appears to be, that, in the early ages of 
our law, the criminal judges only interpoſed in violent breaches of the 


* * 


derſtood, and verbal injuries made but flight impreſſions : but as inju- 
ries of this kind were contrary to the doctrines of Chriſtianity, they 
naturally fell under the obſervation of the clergy, who at firſt probably 
only admoniſhed thoſe who. were guilty in that way, but by degrees 
came to inflict eccleſiaſtical cenſures; and at laſt, when they were al. 
lowed to hold courts, they added to that puniſhment a fine or mulg, 
which being ſometimes applied to the party injured, came to receive 
the name of damages, though it is evident that the fine could only be 
impoſed as a puniſhment of the crime, and to ſatisfy the reſentment of 
the party injured, and not to reſtore to him any patrimonial intereſt, as 
none could be loſt by the injury. And therefore, from the nature of 
the crime, as well as from the laws and practice whereby the juriſdic- 
tion of the Commiſſaries are eſtabliſhed, queſtions of this ſort can only 
be tried, in the firſt inſtance, before the Commiſſaries, and not before 
the Court of Seſſion. FFF | 
. Obſerved on the bench, That whatever was the ancient practice, yet 
for ſome years paſt verbal injuries have been tried both before the Court 
of Juſticiary and Court of Seſſion, and even by Juſtices of Peace. 
The Lords refuſed the petition, and adhered to the Lord Ordinary's 
« interlocutor, finding that the action was competent before the 
“Court of Sefſion.” TT . 


Por the Petitioner, Johnſton. 


ul 


5th March 1755. 


DAVID $SCOT, 


AGAINST. 


PHEBE FORBES. 


HE deceaſed Fohn Scot, the purſuer's brother, diſponed in liferent 
to Phæbe Forbes his ſecond wife, (as an additional proviſion to thoſe 
in her contract of marriage), the manſion-houſe of Headerwicl, gar: 
« dens of the ſame, with that park called Clayland, conſiſting of about 
ten, acres; which liferent-right he binds and obliges him and his hein 
to be good, valid and ſufficient to her againſt all mortals.“ 
The roof of the manſion-houſe was entirely ruinous; and the que- 
ſtion was, Whether Fohn Scat the heir, or Phæbe Forbes the liferentet 
ſhould be at the expence of repairing it. 
The Lords, on the 28th of Fanuary 1755, found, That the roof of 
„ the main body of the houſe of Hedderwick muſt; be ſufficiently © 
« paired at the joint expence of Mr Scot of Hedderwick, and Mrs F het 
Forbes, the widow ; and that he js obliged to contribute two-thirs ts 
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A che expence of ſaid reparation, and the the one third thereof; and 
5 har the materials of the proſe roof; and produoe thereof, mult be 
« applied towards {aid repair; and that the ſaid repair ſhall not exceed 
the ſum of L. 60 Slerling over and above the materials of the preſent 
« roof; and ordained the faid repair to be made by the ſaid Mr Scot at 
„ the ſight of A tradeſman to be named by the ſaid Mrs Phaebe Forbes, be- 
« twixt and the firſt day of Auguſ next to come; and failing thereof, 
« llnved the ſaid Mrs Phæbe Forbes to make the ſaid repairs at the ſight 
« of a perſon to be named by the ſaid Mr Scot, if he thinks fit to name 

4 any Beh; and failing ſuch nomination, the ſame to be made at the 
« fight of the Sheriff of Forfar, or his ſubſtitute; and the ſaid repairs 
« being made, found, that the faid Mrs Phebe Forbes 1s obliged to find 

1 caution in terms of the act of Parliament, and decerned and found mo- 
« derate expences due to the ſaid Mrs Pbæbe Forbes, and ordained her to 
r 2 ooh uo 0 2 3 
Both parties reclaimed, and it was plæaded for the heir, That it was 
optional for him to deſert the houſe, and therefore he could not be bound 
to repair it. A liferent- right is only a ſervitude, and binds the fiar to 
no more than nuda patientia; ſo the fiar cannot be bound to repair. The 
civil law bound the liferenter to repair, and to find ſurety called the 
cautio uſufruffuaria, to leave the ſubjects in as good condition as he found 
them. Quoniam igitur omnis fructut rei ad eum pertinet, reficere quoque eum 
ædes per arbitrum cogi, Celſus ſcribit, I. 7. G 2. D. de uſu frudtu. The act 
1491, James IV. p. 3. cap. 25. which is ratified by act 1535, James V. 

p. A. cap. I5. bound the liferenter © not to waſte and deſtroy the ſub- 
« jects, but to hold them in ſicklike kind as they are in at the time he 
« gets and receives the ſame, he taking his reaſonable ſuſtentation or 
< ufing in needful things without deſtruction or waſting thereof.“ 
Pleaded for the hferenter : That as the diſponer bound himſelf and his 
heirs to give her the liferent of a houſe, ſo he muſt have meant that 
houſe was to be made habitable. That indeed after it was made habi- 
table, it was not unreaſonable ſhe ſhould bear the minores impenſæ for 
keeping it wind and water-tight, and ſhould find caution for that effect; 
but never could it be expected, that ſhe ſhould lay out the. majores im- 
penſæ of repairing a ruinous roof, far leſs of putting on a new one. This 
is expreſsly the doctrine of the civil law in the place above mentioned, 
where, to what is recited, it is added, Hafenus tamen ut uſufruftuarius 
ſarta tecta habeat, modica ręfectio ad eum pertincat. And although it is there 
alſo ſaid, ſi qua tamen vetuftate corruiſſent, neutrum cogi reficere, this was a- 
greeable to the particular doctrine of the civil law, by which it was 
held, if the liferent of a houſe was given in legacy, and the houſe fell, 
the liferent determined; for the liferent of a houſe did not include the 
liferent of the area. But this is not held to be the law of Scotland. 
The acts 1491 and 1535 relate only to the not abuſing or waſting life- 
rented ſubjects, by altering the form of buildings, plowing paſture- 
grounds, or felling woods. 1 Te | 
In this cafe the Court ſeemed to agree, that none of the parties were 
bound to put a new roof upon the houſe; ſo the queſtion came to be, In 
caſe the liferenter ſhould repair, how far ſhe could have repetition from 
the heir Upon this the Court was almoſt equally divided: ſome were 
of opinion, that, if the liferenter ſhould repair the roof, ſhe and her heirs 
would at the end of the liferent have no further claim from the heir 
than in quantum efſet lucratus. Others ſaid, this was entailing a law-ſuit. 
Upon 
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pon the 1ſt March 1755, che Lords found, “ That neither Mr g,,, 
nor Mrs Phæbe Ferber, are abliged to repair the roof of the hou 
in queſtion; but that ſhe is entitled to pair the ſame, and tha 
Ihe ſaid reparation, if made, ought to pe ef che ſight. of the ghe. 
© riff of Forfar, or his ſubſtitute, at whole ſight alſo the account of 
„ expences of aid reparation is to be made up and found, That, 
at the iſſue of the liferent, Mr Scat is able to repay to the heir 
of the liferentrix the whole. expences of the: ſaid xeparation, con. 
form to the accounts. ta be made upʒ hut, as to the expences of 
“ procels, adhered to the former interlocutor,!! /: = 
And, upon a reclaiming petition by Mr Scot, praying for an explicz. 
tion of ſome things in this znterlocutor, . .; + nant 14 7 I 
Found, that the expence. of repairs muſt not exceed eighty pounds 
© Sterling; and that the. liferentrix muſt find caution immediately 
« with reſpe to the gardens and incloſures, as alſo with regard to 
the houſe, after the repairs are made, in the words of the act of 
Parliament, and modify the account of expences given in, to 
IL. 24, 105. Sterling, and decern; and alſo decern for the expence; 
of emmfling eden en panning abies es ow 


8 


AR. Lockhart. © Alt. Wedderburn. © | Lo ork, Kirkpatrick, 
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5th March 1755. 
N EDU CEE L.; 
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JOHN MURRAY of Philiphaugh, 


AGAINST 


Dr FOHN NIELSON. 
f | 3 43%: 4b einen. 1 

MUEL NIELSON, at his death, left a diſpoſition of his lands of 
8 Eurich ben to certain truſtees for uſes. The diſpoſition contained 
procuratory of reſignation, and precept of ſeiſin, in the uſual res 2” 
Nielſon, the defender, his immediate elder brother, was ferved- 1 eir 
of conqueſt in general. The truſtees obtained themſelves infeft aſe to 
hold of the heir; and, for a ſum paid, they granted, in his N 8 
diſcharge. and renunciation, during his life, of the procuratory © ” 
— gnation, binding themſelves, during his life, neither te 8 
procuratory, nor to obtain a charter of confirmation of their a _ 
feftment, nor of adjudication in implement of the „ N bis 
Doctor produced to the freeholders of the county of Selkirk 17 e 
Samuel's titles, and his own general retour, together with the diſc be 
and obligation above 3 5 and was thereupon inrolled as appa 

rent heir of conqueſt to his brother. : : . 

Fohn Murray, She purſuer, offered a complaint againſt this __ 
and.objeed to it, 1mo, That an 3 heir to a naked ory 
not be ſaid to have ſuch poſſeſſion as ſeems to be in cap gory 

1681, Charles II. 6. 3. cab. 81. namely, a poſſeſſion of the rents an 
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: ado, That Samuel, the predeceſſor, was denuded by the diſpoſition 


93 I 3 
the truſtees ; and that the effect of that diſpoſition could not be ſaid 5 


1 


be taken off by the diſcharge and renunciation which the truſtees had 


\nted ;for that an apparent heir can only be inrolled in reſpect of his 


-edecefſor's titles; whereas this is a new title in favour of the heir, 


thick cannot aid the predeoeſſor's title; and this ſeems to be admitted 


| e Doctor's paying a ſum in conſideration of it. i 
15 85 The Karben of the power of uſing the procuratory during 
the Doctor's life, is only a perſonal obligation upon the truſtees; it 
would not bind purchaſers; and, though it might make the truſtees li- 
able in damages, yet it does not prevent even them from executing the 
rocuratory, or from obtaining a charter of confirmation. In ſhort, the 
whole circumſtances ſhow this right of Dr Meſſons to be nominal, ficti- 
W :ious, and created on purpoſe to enable him to vote for a member of 
W Parliament. - ; 2 | 6:13 1 . 
Anſibered for Dr Nielſon, to the firft objection: That he is as fully in poſ- 
ſeſſion as an apparent heir can be, and as a naked ſuperiority will admit 
6. . Eee 1 
To the ſecond: That, by the law of Scotland, a diſpoſition does not de- 
nude the diſponer : He is held tobe the vaſſal, until denuded by the infeft- 
ment of the diſponee ; and, as ſuch, would be entitled to vote, were it 
not for the ſtatutes made, which appoint freeholders to take the oaths 
of poſſeſſion, and that they are under no obligation to convey their 


| | rights. For this reaſon, if a diſpoſition ſhall be repudiated or diſcharged, 


it is as much annulled, and the diſponer is as fully in poſſeſſion, and as lit- 


tle under any obligation to convey, as if the diſpoſition had never been. 


| made. And this rule is equally applicable, whether the diſpoſition is 
diſcharged, as to the whole ſubjects contained 1n it, or only as to part of 
W them, whether both as to the ſuperiority and property, or as to the ſupe- 
W riority alone. Neither does it make a difference, whether this diſcharge 
be granted before or after the diſponer's death; for, in either caſe, 
it is not a new right, to which new titles muſt be made up, it is no more 
W than a document that the poſſeſſion 1s continued, and that there is no 
longer an obligation to convey to another; and the heir's giving a con- 
ſideration for the diſcharge and obligation is no admiſſion that it is 
| a new right. 8 N e 
To the third: That it is ſufficient, if the defender's right be proper- 


: L ly eſtabliſhed, and cannot be lawfully deſtroyed or impaired. The law 
8 preſumes not any man's fraud: Que contra bonos mores ſunt, nec facere nos 


fofſe credendum eft. 


The Lords repelled the objections to the defender's qualification, 


and found, That he is ſufficiently entitled to continue on the roll 
„of freeholders for the ſhire of Selkirk ; and therefore diſmiſſed 
the complaint.” FOR, NS 


/ 


AC. Montgomery. Alt. Ferguſon. ; | 3% 5 Clerk, Forbes. 
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| T7 5th March 15 TY 
The Fal of E GL TINTO 


2 


5 AGAINST | 2 
e Jus TIC Es of the PEACE for the County of 4, 


HE Juſtices of the Peace for the county of Ayr fummoned the cdl 
| liers of the Earl of Eglnton to work on the highways, in terms 
of the act 16. Parl. 2. Seſſ. 1, Charles II. and of the act 570 Geo, I. c. 20 
and, on their failure, fined them. N . 7 
The Earl of Eglintan inſiſted, in a declarator, That the perſons en. 
ployed in his collieries were exempred from all ſervice, for the reparz. 
tion of the highways; and he pleaded, That colliers are, by law, adſcript 
glebæ; and, particularly, are, by the act 56. Parl. 1. Sefl. 1. Charles Il. obli. 
ged under certain penalties, to work at the collieries to which they be. 
long, for all the fix days of the' 2veeh, except at Chriftmas. Now, it cannot 
be ſuppoſed that the legiſlature would thus bind colliers to one work, and 
yet call them away to another. The act 16. Parl. 2. Seſſ. 1. Charles Il. 
reſpects tenants, cottars, and other laluuring men: Theſe terms, according 
to their common acceptation, comprehend not colliers: Were collier; 
diverted from their proper work for fix days yearly, irreparable damage 
might enſue to their maſters ; hence it is that the exemption here plead. 
ed has been eſtabliſhed by univerſal cuftom. 
Anſwered for the defenders : Colliers are indeed bound to a conſtant 
attendance on the ſervice of their maſters ; but this obligation exempts 
them not from any public ſervice to which the law may ſubject them. 
The ſtatutes contain no exception in favour of colliers : They reſpect all 
perſons who gain their livelihood by labour; they have been extended 
by the Court to ferrymen, and to the inhabitants of royal boroughs, 
24th Fuly 1750, Hamilton againſt the Inhabitants of Kirkcaldy, and ought, 
by parity of reaſon, to be extended to colliers. Neither will this be 
greatly prejudicial to their maſters, who, by paying the moderate legal 
compoſition, may have them exempted from all ſervice on the high- 
ways. e | 1 
* The Lords found, That colliers, gateſmen, windlaſſmen, and water. 
* men, are not comprehended or meant to be included in any of 
the acts of Parliament anent repairing the highways ; and there- 
fore the purſuers, the colliers, gateſmen, windlaſſmen, or any o- 
© ther, the colliers, gateſmen, windlaſſmen, and watermen, belong- 
ing to the purſuer the Earl of Eglinton's coal-works, are not fub- 
* ject or liable to give any ſervice or attendance at the repair of 
* the highways within the county of Ayr, or to pay any ſums of 
„ © money towards thoſe repairs in all time coming.” mo 


AR, Sir D. Dalrymple, Lockhart. Alt. W. Wallace, ſen, Montgomery. Reporter, Milton. Clerk, Juſtice 
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| "DAVID OGILVIE e 


AGAINST 


ROBERTSON of Redleikie. 


NCILVIE accepted a bill 10 the order of Robertſon, bearing for value ; 
VU this bill was duly proteſted for non-payment, and the proteſt regi- 
ered. After the bill had lain over five years, Ogilvie brought a proceſs 


Robertſon having purchaſed ſome victual from Ogilvie's brother, did, at 
the ſeller's deſire, pay part of the price to Ogilvie before receiving the 
vidual, and took the bill in queſtion for the ſum, agreeing to return the 
bill when the victual ſhould be delivered: That the victual was ſoon af- 
ter delivered; and therefore concluding, That the bill ſhould be return- 
ed: Roberiſou having denied the libel, the Bailie allowed a proof by 
vwitneſſes; to which Robergſon, who was preſent, made no objection. 
The witneſſes depoſed in terms of the libel. The Baihe decerned Ro- 
beriſon to deliver up the bill, and Ogilvie charged him for that effect; 
but went no farther in diligence. Robert/on obtained a ſuſpenſion ; but 
did not intimate it till nine years thereafter ; when, at the ſame time, 
be charged Og:z/vze with horning to pay the bill. Ogilvie thereupon 
wakened the ſuſpenſion, and put up proteſtation for production there- 
of; and, on 7th Fuly 1750, in common form, gave it out, with the pro- 
ceſs of wakening, to be ſeen. Robert/on did not return it that ſeſſion ; 
but in the enſuing vacation, proceeded to extreme diligence upon his 
horning; and, by a caption, obliged Ogilvie to pay the ſum in the 
bill, with fourteen years intereſt. Ogilvie thereupon raiſed proceſs of 
oppreſſion and damages, ſetting forth theſe facts; and, further, al- 
leging, as an aggravation of the oppreſſion, That, though Robert/on 
lived in his neighbourhood, and had a meſſenger at hand, yet he did 


home; and there apprehended him by the caption, in order to diſtreſs 
him, and ruin his credit. | 1 
This proceſs being conjoined with the ſuſpenſion, it was pleaded for 
Roberifon : That the proof, brought before the inferior Court, was in- 
habile; for that a written obligation is not to be taken away by parole 
evidence; therefore the proof was to be rejected. This being the caſe, 
argued that ſuſpenſion opened the Bailie's decreet, ſo that it could not 
ſand way of diligence upon the bill, far leſs be a ground for a proceſs 
of oppreſſion and damages. 8 

Anſwered for Ogilvie : Robertſon was preſent when the proof by wit- 
neſſes was allowed, and acquieſced in it; he does not even now pretend 
to ſay that he paid the whole price of the corn, over and above the 
ſum in the bill. 2do, A paſſed bill of ſuſpenſion, though it has the ef- 
fect to ſtop diligence upon the decreet, whereof it is a ſuſpenſion, yet, 
until the reaſons of ſuſpenſion are diſcuſſed and ſuſtained, it does not 
reverſe, take away, or annihilate the decreet: And Ogilvie was not 
in mord; for as ſoon as he knew of the ſuſpenſion, he did his part to 
have it diſcuſſed, Ws ws : | 


againſt Robertſon before the Baron-bailie of Alyth, ſetting forth, That 


nothing till he found him in the market of Perth, 16 miles from his 
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« The Lords repelled the reaſons of ſuſpenſion and found the letters 
« orderly proceeded; and found Robertſon the ſuſpender, liable in 
damages and expences to Ogilvie the charger.“ . 


AR. And, Pringle. Alt. 4. Lockhart. "SS + 447: +. Blick, Gillis 


N' CLIE : 7 7 1 March 7 1 88 

WILLIAM IRVINE Merchant in Zerwick, 
AGAINST 1 . 

1 FOHN GEORGE 05 TERBY. . RICHARD GILDART, and others, 


A Norvegian veſſel, Knudſon maſter, ſtruck on the rocks of Breſſey-ſound 
in Zetland: The ſhip and cargo were adjudged a wreck by the 
Vice-admiral of Zetland, and by his authority expoſed to ſale; they were 
bought at an undervalue by Irvine; and it appeared that Xnud/ſon the 
maſter had diverted certain perſons from bidding at the ſale, by diſtri- 
buting a ſum of money among them; that /rpine made the purchaſe 
for the uſe of Knud/on ; that, before the ſale, part of the cargo and the 
rigging had been brought on ſhore ; and that, after the fale, the ſhip 
was got off, and the reſt of the cargo ſaved. «yi 
Irvine afterwards purchaſed from Knud/on the ſhip and cargo thus 
ſaved, and granted bond for L. 920 Sterling, in part of the price: Knud. 
ſon aſſigned this bond to Ofterbye, a merchant in Norway ; this aſſignation 
was held to have been granted for value, as it ſo bore, and as no legal . 
evidence to the contrary appeared; Offerbye brought an action againſt 
Irvine for payment of this bond. e 
SGildart, and others, merchants in London, were underwriters on the 
ſhip and cargo; and, on ſuppoſition of her having been a wreck, paid 
the loſs to the owners; but, having diſcovered the fact to be as here 
narrated, they brought an action againſt the owners and Knudſen for re- 
petition of the ſums ſo paid; they alſo arreſted the bond for L. 920 
Sterling, in the hands of Irvine, as debtor to Knudſ/on. 55 
A multiple-poinding having been raiſed by Irvine, the caſe reſolved in- 
to a competition for the ſum in the bond, between the inſurers and the 
onerous aſſignee. 5b $ ny 
Pleaded for Offerbye, the onerous aſſignee: The rule of the civil la, 
That dolus auctoris non nocet ſuccgſſori ex titulo onergſo, prevails with us, in 
the caſe of one purchaſing a real eſtate from a perſon infeft, or move- 
ables which the ſeller neither ſtole, nor got by robbery, or of one pur. 
chaſing bills of exchange for value; the ſame rule muſt obtain, by parity of 
reaſon, in the caſe of a fair purchaſer of perſonal rights; and therefore the 
fraud of Knudfon cannot affect the right of his onerous aſſignee in the bond: 
Starr indeed is of a different opinion, Book 4. tit. 40. $ 21. ; but his aſſer- 
tion ſeems repugnant to the proviſo in the ſtatute 1621, which ſecures 
him who has fairly purchaſed any right whatever from the fraudulent af 
ſignee of a bankrupt ; and to the decifion, 1ſt December 1671, Cricblon 
againſt Crichton, by which a perſonal. deed, reducible ex capite frauds, 
againſt the firſt acquirer, was found valid in the perſon of one purchaſing 


fairly from him. Theſe authorities prove, That, by the law of 1 75 
985 ra 


[ as 1 


frand 1s underſte od to be a perſonal objection only and that, with re- 
ſpect to all rights, whether real, or of moveables, or conſiſting in a- 
Pleaded for Gildard and the other inſurers: For the ſecurity of our 
land- rights, action is denied againſt the purchaſer of a real eſtate, on 


rule: but the caſe of bonds is different; they are not the proper ſubjects 
of commerce, they are ſecurities for money, and are tranſmiſſible only 
by the form of affignation and procuratory : with reſpect to ſuch per- 
ſonal rights, the rule in law is, That affignatus utitur jure auftoris ; as, 
with reſpect to then the back-bond of the cedent affects the onerous 
aſſignee, ſo alſo mult his fraud; as the inſurers might vindicate the ſhip 
and cargo, were they ſtill extant, they have right to the bond, being 
the price of the ſhip and cargo; and, as they would have this right in 
competition with Knudſen the cedent, they muſt alſo have it in compe- 
tition with O/terbye the aſſignee. The opinion of Stair is in point; and 
ſo the Court found 1742, Burden of Lattergin againſt Whitefoord of Dun- 
duff, The argument drawn from the exception in the act 1621, in fa- 
your of purchaſers from the interpoſed perſon, ts not concluſive for 
that, as the remedy introduced by that act is wholly ſtatutory, and may 
not be extended to other caſes, ſo neither may the exception: the inter- 
poſed perſon partakes not always of the fraud of the bankrupt; and the 
Legiſlature did not think proper to extend the ſtatute againſt third par- 
ties purchafing Bona fide from him. Neither is the caſe of Grithton in 
point; it related to a tack aſſigned for onerous cauſes ; on which tack 
both the cedent and the aſſignee had poſſeſſed; the Court conſidered it 
as of the nature of a real right, and gave judgment accordingly. | 
The Lords preferred the inſurers to the bond of L. 920; but re- 

* ſerved action to Offterbye againſt /rvine for payment of the price in 
the faid bond.“ 165 *. 


For Irvine, Hamilton Gordon. 3 For Ofterbye, A. Lockhart. For the Inſurers, Miller. 


nr” 15 7th March 1755. 
1 N HE RRT E 5, Merchant in Rotterdam, 


AGAINST 


THOMA | C ARLISLE, Writer in Dumfries, their Factor. 


14 AN HERRIES, merchant in Rotterdam, a native of Scotland, 
became debtor to Robert and Fobn Lidderdales, merchants in London, 
for upwards of L. 1000 Sterling. In a letter addreſſed to them the roth 
September 1754, he acknowledges he was their debtor, but ſays not for. 
how much, begs a little delay until effects which he had in Scotland 
mould come to hand; and adds, That if theſe effects did not ſoon 
come to hand, he would go to un for a few weeks to look after 

. | EEG a « his 
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account of the fraud of his author; fraud alſo in the ſeller of moveables 
affects not him who'purchaſes bona fide: the ſame is the rule in bills of 
exchange, which are held as equivalent to ready money. In theſe caſes 
the neceſſities of mankind, and the nature of commerce, require this 


ROBERT and HN LIDDERDALES, Merchants in London, and 
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“ his affairs there, but promiſed to acquaint them before he ſt out 

4 and with whom he left his procuration! 5 
Some time after the date of this letter, without giving any further 
notice to Meſſrs Lidderdales, Fohn Herries came to Scotland, and reſided 
during moſt of the winter at Edinburgh, attending a ſuit he had depend. 
ing before the Court of Exchequer, concerning the ſeizure of a ſhip and 
cargo belonging to him, in which ſuit he prevailed. In February 175 5, 
he went to Dumfries to ſee ſome relations in that place, and Meflrs 7;7 
derdales getting notice that he was there, they employed Thomas Carliſle 
to recover payment of the debt due to them. © © 


1 


Thomas Carliſle, in name of Robert and Fohn Lidderdales, applied by 
petition to the Sheriff-ſubſtitute, ſetting forth, That John Herrics was 
_ debtor to them in L. 1461 Sterling; that he had left Holland without ac- 
quainting them, and was lurking in this country h 
tled reſidence; that they had reaſon to ſuſpect he was but in indifferent 
_ circumſtances, and intended to conceal himſelf from them in order to 

avoid payment of the debt; and therefore praying a warrant to appre- 
hend and incarcerate him until he ſhould pay the ſum, or find caution 
judicio ſiſti et judicatum ſolvi. 125 3 | 
The Sheriff granted warrant for bringing John Herries before him, 
and upon his appearing and acknowledging that he was owing a debt to 
the petitioners, and that he could not then either pay it or give ſecuri- 
ty, the Sheriff ordained him to be incarcerated until he ſhould find cau- 
tion judicio ſiſti et judicatum oll. FEE | 

Jobn Herries preſented to the Court of Seſſion a bill of ſuſpenſion and 
liberation, and at the ſame time a ſummary complaint againſt the de- 
fenders, complaining of the ſaid incarceration, and pleaded, That the 
warrant of commitment was illegal and oppreflive ; for that, as he was 
a native of Scotland, and had effects in it, there was no occaſion for a 
perſonal arreſtment jur/aionts fundande gratia; and that by the law and 
Practice of this country, caution judicio /ifti et judicatum ſolvi could not be 
demanded, except before the Admiral-court in maritime cauſes, or un- 
leſs there ſhould appear ſpecial circumſtances which give ground to 
ſuſpect fraud. Such circumſtances do not occur here; for it was not 
true that he was fkulking or ſecreting himſelf, being every day at the 
market-croſs of Dumfries, and it was not alleged in the petition that he 
was in meditatione fugæ, which is abſolutely neceſlary in order to war- 
rant a ſummary incarceration in caſes not maritime. 

Anſwered for the defenders : Fiyſt, That it is by no means a ſettled 
point whether natives who have gone abroad animo remanendi, are ſub- 
ject to the juriſdiction of the courts in this country, ratione origins, or 
whether an arreſtum be not neceſſary to found the juriſdiction? 246, 
That it is foreign reſidence, without reſpec to the origin, which makes 
it proper to indulge a creditor -with Amboy execution againſt his 
debtor, when he is found in a country where he does not reſide ; and 
that there was no occaſion to allege and prove a meditatio fuge again 
one who has his reſidence in another country, in order to obtain a fum- 
mary commitment; for his taking up no reſidence is ſufficient evidence 
of his intention to depart. Lord Stair, book 4. tit. 47. $23. obſerves, 
„ Captions are alſo granted, without aà preceding charge, by the 
Lords, upon ſpecial occaſions; as if parties be ſuſpect to leave the 


+ country, and have no viſible eſtate in it. And he likewiſe 1 
. 95 * | . 0 b 
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That any Judge- ordinary may ſeize upon perſons for their debts, in 
a their eſcape out of the kingdom, or in clear evidence of their going 
«preſent about the ſame;” And gives this reaſon for the practice in 


the Judge-admirals of obliging defenders to find caution judicio fifti et ju- 


dicatum folvi 5 © becauſe his juriſdiction is moſt converſant about ftran- 
« gers. And, as there is the ſame reaſon for obliging a Scotſman, who 


reſides abroad, to find caution, as there is for obliging a foreigner to do 


it; ſo there is leſs hardſhip in obliging a Scotſman to do it; becauſe he has 
a greater opportunity of finding friends who will be caution for him. 
- Obſerved from the bench: That an arreſtment juryaionts fundandæ 
ratia is uſual in moſt countries, and. in our country ; but, to oblige a 
defender to find caution judicatum ſolvi, is not uſual, except in maritime 
cauſes before the Admiral-court: That it ſeemed unreaſonable one ſhould 
be obliged, at the commencement of an action, to give the purſuer 
more ſecurity than he had before ; and that it would be dangerous to 
commerce and to perſonal liberty, if a debtor were always obliged, when 
found in a foreign country, to find caution judicatum ſolvi. 17 
„ The Lords granted warrant to ſet the complainer at liberty, upon 
his finding caution judicio ſiſti to any action to be brought againſt 
“ him, within fix months, at the inſtance of Robert and Jobn Lid- 
« derdales, before any competent court.“ B. 


Add. Lockhart, Alt. J. Ferguſon. Ciuexx, Pringle 


Ne CLIV. 7 * : | 21ſt June 1755. 
FOHN HART, Merchant in Warrington, 
| AGAINST 


JAMES GLASFORD, Merchant in Glaſpow. 


chant in London, bearing value in his hands, and payable forty 
days after date to Glasford, or order. 5 1 


Glasford indorſed this bill to Hart, for value: before the bill became 


due, Warnock died, being at that time, as was contended, inſolvent. The 
bill, after various indorſations, was, on the third day after the day of 
payment, indorſed at Liverpool to Barclay merchant in London; Barclay, 
without delay, demanded payment from Smith; and, on his refuſal to 
pay, took a proteſt in common form. It appeared, from an affidavit af- 
terwards made by Smith, that he did not refuſe payment, becauſe the 
bill was over-due, but becauſe he had not value in his hands. 4 
Hart, the firſt indorſee, upon intimation of the diſhonour, retired the 
bill, and inſiſted in recourſe againſt Glasford, the firſt indorſer. 
Pleaded for Glasford: The bill not having been preſented for accept- 
ance, till after the expiry of the days of grace, was not duly negocia- 
ted z and therefore, by the cuſtom of merchants, and the deciſions of 
this Court, no recourſe can be allowed. | iS 
Pleaded for Hart: Regular negociation is required in bills, that the 
drawer may be thereby warned againſt truſting the intended accepter, 
who has refuſed to obey his mandate, or becauſe the neglect of the por- 


teur 


ARNO R, merchant in Glaſgow, drew a bill upon Smith, mer- 
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teur may prejudice the drawer: theſe reaſons apply not to the preſent 
caſe ; for that Warnock the dra wer had no money in the hands of $4 
nor afterwards remitted any to him. Neither could Clagord ſuffer any 
damage from the neglect of negociation ; he may ſtill affect the eſtate 
of Warnock in common with the other creditors of Warnock; and, had 

the bill been duly negociated, he could not have had any preference: 
as therefore the neglect of negociation could not poſſibly affect the in. 
tereſts of the parties concerned, recourſe is ſtill due to the porteur. 
The Lords found no recourſe due.” 


For Hart, Sir D. Dalrymple. | Alt. . 


D. 


N* CLV. 2a „ "HI 
MART COLLINS, and her Truftecs, _ . 
| AGAINST 

Lord BOYD. 


WH ILLIAM Earl of Kilmarnock, grandfather to the defender, by 
| his bond, dated in the 1714, proceeding upon the narrative of loye 
and favour, obliged himſelf © to pay to his uncle Captain Charles Boyd, 
and Katharine Van Reeft his ſpouſe, and longeſt liver of them, the ordi- 
% nary annualrent of 6000 merks, and to the children procreated or to 
be procreated between the {aid Captain Charles Boyd and his ſpouſe, 
*« the principal ſum of 6000 merks, at the firſt term after the death of 
the longeſt liver of the ſaid Charles and his ſpouſe, proviſo, That, if 
there ſhould be no children ſurviving at the ſaid term of payment, 
then the bond, in fo far as conceived in favours of children, to be 
% void and null.“ | 3 | 
Captain Charles Boyd ſurvived his wife, and died in the year 1736, 
leaving iſſue of the marriage, a ſon and daughter, Malcolm and Jean, 
can, during the life of her father, became a profeſſed Nun in the Cloi- 
ſter of the penitent Capuchines at Bergen St Verom in French-Flanacrs, 
Malcolm intermarried with the purſuer Collins ; and, by tripartite inden- 
ture made upon their marriage, he transferred the Earl of Kilmarnoct's 
bond, and the ſum of 6000 merks, thereby ſecured to certain truſtees for 
particular uſes ; and, inter alia, in truft, for paying over, after his death, 
the 6000 merks, as the ſame ſhall be received, to Mary Collins, in caſe 
ſhe ſhall ſurvive him. en ey 
Malcolm having died, his widow and the truſtees purſued Lord Boyd, 
who had become bound for his grandfather's debts, for payment of the 
Whole 6000 merks ; alleging, That Fean Boyd by her profeſſion of 2 
Nun, and vows of poverty, chaſtity, and obedience, was incapable to 
take or hold any civil right, that ſhe became civiliter mortua; and there- 
fore the whole obligation for the 6000 merks, payable to the children 
of :Gharles Boyd and his wife, ſurviving their parents, veſted in Malcom, 
as the only ſurviving child, in the ſame manner as if Yan had been na 
turally dead before = father; in which caſe, neither ſhe nor her hein 


Would have had any right in this ſum. And, 


4-0 1 
And, 5 ſupport of this plea, it was further contended by the purſuers: 


That, by the very conſtitution of Monachiſm, and by the vows of po- 


property, nor enjoy any civil right. This is the rule of the civil law, 
aber. graf = De Veen ecclgſ. aſſumed into the canon law, tit. De 

uy monachorum, C. 6. and, in every queſtion ſuch as this, the canon law 
was undoubtedly the law of Scotland before the Reformation. Craig ex- 
preſsly eſtabliſhes, by his opinion, the doctrine here maintained, ib. 1. 
dieg. 13. $20. Monachi enim nihil in bonis ratione ſue profeſſioms habent, in 

feudam non concedunt. And again, dieg. 14. $11. Monachus apud nos, cum 
| "non folum ſervo equiparetur, ſed etiam mortuus mundo dicatur, neque novi feudi, 
neque paterni ft capax. And, in lib. 2. dieg. 18. F14. he lays it down as 


admitti. And, though he ſpeaks of feus, yet the reaſons apply with as 
much force to the caſe of moveables, and do equally prove, that a pro- 
feſſed Monk or Nun can enjoy property of no kind. 

And, though the law varies in different Popiſh countries, in ſome, the 
Monk acquiring to the Monaſtery, as, by the civil law, a ſlave acquired 
to his maſter; in others, the eſtate devolving to the heir ab inteſtato, as 
if the Monk was naturally dead ; yet the laws of all countries do agree 
in this, That the Monk cannot enjoy. By the laws of England and 
France, the two great ſources from which the law of Scotland is derived, 
profeſſion as a Monk was deemed equal to natural death, and place 
was given to the heir ab intgſtato. Coke upon Littleton, F. 132. Perez. in 
God. L. I. tit. 2. Ne 20. 21. This, there is all reaſon to believe, was al- 


cuſtom ſhould be thought to have prevailed, and Jean Boyd conſidered 
as acquiring to the Monaſtery, yet that will make no variation in the 
argument. Our law, ſince the Reformation, will not allow a foreign 
Monaſtery to take any eſtate in Scotland, whether real or perſonal; a fo- 
reign Monaſtery is undoubtedly an alien; it is no body, politic or cor- 
porate, to take in the right of any of its Nuns: and, more particularly, 
they are effectually barred, by the act 1700, for preventing the growth 
of Popery, which enacts, © That all diſpoſitions, Fc. in favours of 
* Cloiſters, or any other Popiſh ſocieties, or to any perſon for their be- 
hoof, ſhall be void and null, in ſo far as concerns the ſaid Cloiſters 
or Popith ſocieties ; but the ſame ſhall, %% facto, fall and accreſce to 
the neareſt Proteſtant relation to the giver, at the time when the ſaid 
diſpoſition, &c. was deſtinated to be effectual.“ If therefore Fear 
Boyd's intereſt in this bond muſt neceſſarily fall to the Monaſtery, it is 
undoubtedly voided by this ſtatute, and Malcolm, the neareſt Proteſtant 
heir, is veſted in the right of her the giver; or, if Lord Kilmarnock 
ſhould be thought to be the giver, in the meaning of- the ſtatute, ſtill 
this defender can have no right, as he is excluded by his father's at- 


Ps 


tainder, 
Jean Boyd being thus barred from having any intereſt in this bond, 
both by the common law, and by ſtatute ; ſhe being in the ſtate of an 
alien, incapable to take, as well as the Popiſh Monaſtery, in right of 
her; Malcolm, and the purſuers, in his right, are entitled to the whole 
lum. Had the grant been nominatim in favours of Jean, it muſt be held 
pro non ſcripto; but, as no part of it is payable to Fean nominatim, but the 
Whole to the children of the marriage in general, any one child is en- 
titled to take the whole ſum in his own right, if no other child concur- 
NM m m red 


verty taken by all profeſſed Monks and Nuns, they neither could have 


an invariable rule, Monachum, qui ſeculo renunciaverit, ad ſucceſſionem non 


ſo the law of Scotland before the Reformation: but, ſuppoſing the other 
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red with him, whether ſuch want of concurrence happened by non-exig 
ence of other children, or by their being debarred by legal impedimen:. 
© Anſwered for the defender: can Boyd, from the day of her birth 
was creditor to Lord Kilmarnock in a proportional part of the ſum in 
queſtion ; and no forfeiture of this zus crediti can operate, iþ/o jure, with. 
out a declarator, to which ſhe berſclf muſt be made a party. Defence 
unknown to the defender may be competent to her; ſhe may have ob. 
jections to the validity of this ſuppoſed profeſſion; may be releaſed from 
her vows; may quit the Monaſtery without being fo releaſed ; may ab. 
jure Popery ; may embrace the Proteſtant religion; and, by all theſe 
means, be reinftated in her civil rights. 

And, though this proceſs were ſufficient to forfeit her of her right 
yet ſhe is no party to it; ſhe was not called in the original proceſs : and, 
though that defect was endeavoured to be ſupplied, by citing her in a 
multiple-poinding, raiſed in name of the defender, yet that is not ſufli- 
cient ; Jean was born abroad, conſequently is no native of this country: 
nor has ſhe a forum ratione originis here, therefore 1s not amenable to this 
Court, as no method has been uſed to found a juriſdiction by arreſt- 
ment or otherwiſe. 

240, et ſeparatim, It is true, That, by the rules of the civil and canon 
law, religious perſons profeſſed were incapable to hold, but they were 
not incapable to take; the Monaſtery, as a body corporate, took in right 
of its ſeveral members; in the ſame manner as by the treaſon-laws of Great 
Britain, though an attainted perſon cannot hold, he can acquire to the 
King. The civil and canon laws, 1n all queſtions of this kind, were held, 
before the Reformation, to be the law of Scotland, when not altered by 

oſitive conſtitutions, or eſtabliſhed uſage; and, although other nations 
have departed from theſe laws, and have preferred the heir ab intefato to 
the Monaſtery ; the law of Scotland has not done ſo; and the laws of o- 
ther countries have no authority in Scotland; and therefore, if this que- 
ſtion had occurred before the Reformation, when theſe religious houſes 
had the protection of the law, the Monaſtery would have acquired. 

But, more particularly, ſince the Reformation, the law of Scotland, 
with regard to rights which ariſe from the Roman Catholic religion, 1s 
totally changed; that religion being now ſuppreſſed, every right conſe- 
quential thereof is at an end. There is no diſtinction betwixt Religious 
of one profeſſion and another; they have no nomen juris here; the pro- 
feſſion itſelf is diſallowed; and it has been the care of the Legiſlature 
to regulate, by particular ſtatutes, the rights of ſucceſſion, acquiſition 
of property, Sc. ſo as moſt effectually to prevent the growth of Popery; 
but no diſtinction is made or implied in theſe ſtatutes betwixt Profeſes 
Religious, and others of the Church of Rome ; neither was there occaſion 
for fuch diſtinction, as the law now ſtands reformed. | 

But the law, however juſtly ſevere againſt Roman Catholics ſince the 
Reformation, has not carried its rigour ſo far as to refuſe them the 
common privileges of mankind ; Ferws, and even Infidels, are allov- 
ed the benefit of trade with us; the law maintains them in every com- 
mercial right and privilege, and makes bills and bonds effectual to them. 
Roman Catholics are not in a worſe ſituation ; and, whether particulars, 
or Monaſteries, would have action for the price of goods ſold, or for pay- 
ment of bills or bonds granted them. The ſubject at preſent in diſpute, 
is a ſum of money contained in a perſonal bond : That Roman Catholics 
in general can hold ſuch rights, is undiſputed : That they can maintain 


action 


1 


action for payment of ſuch ſums is equally certain; and as the law now 
knows no diſtinction between one Roman Catholic and another; and, 


che Monaſteries: in every view of the caſe, there is no foundation for 
the purſuer's demand. 


CY 


To the argument drawn from the ſtatute 1700, it is anſwered: Imo, 
The ſtatute refers only to deeds granted directly to theſe Popiſh ſocie- 
ties, or, under cover, to others for their behoof; neither of which is 
the caſe here; for, at the date of the bond, Jean Boyd, if then born, 
was an infant; ſo it could not be foreſeen that ſhe was to become a 
Nun. 240, Suppoſing ſhe was to be conſidered as an interpoſed perſon 
for the behoof of the Monaſtery, the devolution. provided by the ſta- 
tute is not in favours of the neareſt Proteſtant heir of the donee, but 
of the donor ; in this caſe, the Earl of Kilmarnock, and, under this cha- 
rater, Malcolm Boyd never could claim. 

It was obſerved on the bench, at adviſing the cauſe : That, although 
Jean Boyd, not being born in Scotland, has no forum originis here; yet, 
as the ſum in queſtion is a Scots debt, and the debtor in Scotland, the 
matter falls to be determined by the rules of the law of Scotland, and 
the Nun is amenable here, and 1s properly called by the multiple-poind- 
ing; and, as ſhe had it in her power to claim when ſhe pleaſed, if any 
religious notion hindered her, no other perſon, not having right, could 
claim, | | | | 

The Lords repelled the objection to the citation of Jean Boyd, and 
“found, That ſhe is a proper party in this proceſs ; but adhered to 


“has only right to 3000 merks of the ſum purſued for.“ W. s. 
Act. Macqueen, & Advocatuss Alt. Lockhart. Clerk, K:rtpatrick. 


Ne CLV. 6th July 1215. 
FORBES of Culloden, and others, 


AGAINST 


The Repreſentatives of DAWSON of Hempriggs. 


N the ranking of the creditors of Clava, it was objected, to an adju- 
dication, That it proceeded upon decreets of conſtitution, taken 
againſt an infant grandſon, upon a general charge to enter heir, not to 
his grandfather, who was the debtor, but to his father, againſt whom 
the debts had never been conſtituted. 

Pleaded for the adjudger : That the ſummons of conſtitution did par- 
ticularly ſet forth the grounds of debt, viz. bonds and bills granted by 
Hugh Roſs of Clava in the 1716 ; and, though by miſtake he is called the 


were of the ſame name, that erroneous addition, with reſpec to the re- 
lation he ſtood in to the defender, cannot hurt the diligence, he being 
lufficiently deſcribed as granter of the bonds and bills; and, as the de- 
tender knew this deſcription could only apply to his grandfather, he 
was therefore fully certiorated of the perſon to whom he was to enter 
by that deſcription ; and wile per inutile non vitiatur. 2do, Hugh os 5 

Ather 


before the Reformation, the neareſt of kin did not take, as in place of 
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«© their former interlocutor, ſuſtaining the defence, That the purſuer 


defender's father, whereas truly he was his grandfather; yet, as both 
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father was liable paſive to the grandfather's: debts; and, though the 
grandſon had only been charged to enter heir to the father; yet he 
would, by not renouncing, have become liable for all the debts due by 
the father, whether of his own contracting, or as repreſenting the grand. 
father. 3io, At leaſt the adjudication ought to be ſuſtained as an adju- 
dication cognitionis cauſa, agreeable to the deciſion. 27th February 168 4 
Dunlop againſt Brown, obſerved by Preſident Falconar, and to the judg- 
ment given in a late caſe, in the ranking of the creditors of Kinminity, 
Anſwered for the: other creditors : That there was undoubtedly a very 
material error in the form of leading of this diligence, which muſt be fa. 
tal to it, in a competition among creditors ; and that there was ſome. 
thing more here than a miſtake of the defignation ; for, in the letters 
of ſpecial charge, which followed upon the decreets of conſtitution, the 
© grandſon is charged to enter heir to both father and grandfather. To 
the ſecond : That the paſſive title there mentioned might have availed to 
eſtabliſh theſe debts paſſive againſt the father, either upon a charge to 
enter heir, or upon a proof of the paſſive titles; but they, having ne- 
ver been conſtituted againſt him, could not, by any form known in the 
law, be transferred againſt the infant grandſon upon a general charge 
to enter heir to him. To the third : That the caſes quoted are foreign 
to the purpoſe; in them the decreets of conſtitution were in every re- 
ſpect regular and formal, but were obtained againſt infants in abſence, 
who were therefore entitled to be reponed, in ſo far as they had not re- 
nounced ; but no farther, as upon a renunciation being produced, de- 
creet of conſtitution muſt have gone forth againſt them: but here the 
decreets of conſtitution are funditus void, as proceeding upon an erro- 
neous general charge. 
The Lords found the decreet of conſtitution void, and conſequently 
* the adjudication following thereon null.” W. s. 


Ad. Lockhart, Alt. Brown, & Ferguſon. 


Ne CLVI. 7th Fuly 1755. 
Truſtees of THOMAS RENTON, 


AGAINST 
ROBEXKT BATLETE. 


IR Thomas Renton, a Scotſman, went to refide at London in the end of 
his life; and having large ſums lying at intereſt in Scotland, he grant- 
7 a factory to James Baillie, writer to the Signet, to uplift his intereſts 
or him. wh „ wot 
Baillie was occaſionally at London in the year 1733, when he made up, 
along with Sir Thomas, an account of his intromiſſions, and of the pay- 
ments he had made; at the foot of which account, there was a doquet 
ſigned by them both, in which Baillie acknowledged himſelf debtor in 
the ſum of L. 108: 16: 10 Sterling ; and, of the ſame date, he granted a 
promiſſory note, payable in London a ſhort time after to Sir Thomas, for 
the ſaid ſum, bearing to be for the balance of accounts fitted betwixt 
them of that date. | 


Immediately 


[ 933 J 


gland again, nor had he any further clearance of accounts with Sir 
In the year 1751, the truſtees of Thomas Renton, ſon and heir of Sir 
Thomas, purſued Robert Baillie, fon and heir of James Baillie, for pay- 
ment of the above promiſſory note. | Pp 
Pleaded for Robert Baillie : As both the locus contractus and the locus ſo- 
lutionts was in London, the note falls to be regulated by the law of En- 
gland in which light, the ſix years preſcription, contained in the En- 
gliſo ſtatute of limitations of the 2 1ſt James I. cap. 16. is a bar to the 
action. . | 
Pleaded for the truſtees : 1mo, As the note in queſtion was granted for 
annualrents of ſums uplifted by James Baillie, as factor for Sir Thomas 
Renton in Scotland, it was a Scots debt, and therefore ought to be regu- 
lated by the law of Scotland. 


2do, If it fell to be regulated by the law of England, then, as Fames 


Baillie went out of England into Scotland immediately after granting the 
note, he falls under the exception contained in the act of the 4th of 


Queen Ann, cap. 16. F 19. importing, That the preſcription ſhall not run 


in favour of a defender, during the time he is beyond ſeas. \ 

Aꝛnſevered for Robert Baillie: The exception in the act of the 4th of 
Queen Ann, relates to defenders gone beyond ſeas, but not to defenders 
gone into Scotland. 

| Replied for the truftees : The exception contained in the act of the 4th 
of Queen Ann being an equitable provifion, ought to have been an equi- 
table interpretation, in which view, it would fall to be extended equally 
to thoſe retired into Scotland, as to thoſe gone abroad; for the only rea- 
ſon why preſcription is refuſed to a defender beyond ſeas, is, That the 
creditor has not an opportunity of ſuing him in England; but neither 
has he ſuch opportunity when the defender retires into Scotland. 

Such extenſion will be agreeable to the analogy of interpretation, on 
the exception contained in this ſtatute. 

Jerſey and Guernſey, in the letter of the exception, are beyond ſeas ; 
but, in the interpretation of it, they are not. Preſcription is ſtill al- 
lowed, in the law of England, to run in favours of a debtor retired into 
either of theſe iſlands, though both are beyond ſeas ; it is then the ſpi- 
rit, and not the letter of the ſtatute that is to be attended to. 

The Lords found action lay on the note.” | J. D. 


AA. J. Dalrymple. Alt. Hamilton Gordon. Clerk, Forbes. 


Ne CLVII. ie. | oth July 1755. 


Ranking of the Creditors of Bonjedburgh. 


N the year 1739, George Douglas granted an heritable bond over his 

lands of Bonjedburgh, for infefiing Lord Cranſton in an annualrent of 

L. 120, and for 80 him in the property of the lands themſelves, 

for payment to him of the ſum of IL. 2400: infeftment followed. 
8 . at 3 2. ED, 


Soon 


| Immediately after, Baillie returned to Scotland, and was never in En- 
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Soon after, Lord Cranſton and George Douglas granted an heritable 
bond to Fames Bogle for L. 2000 Sterling 5 and, for his further ſecurity 
Lord Cranſton, in the ſame bond, diſponed to him his heritable bond on 
the lands of Bonjedburgh. L 1 'y 5 Hes : 
This conveyance was conceived in the following form : he therein 
ells, annailzies, and diſpones to James Bogle heritably, and under reverſion 
not only all and hail an yearly annualrent of L. 120 Sterling, but alſo the 
property of faid lands, for further ſecurity and payment of the afore. 
ſaid accumulate principal ſum of L. 2400, &c.; and that, in fo far alle. 
narly as concerns, or may be extended to the aforeſaid ſum of IL. 2000 
principal, L. 400 penalty, and annualrents that ſhall happen to fall due 
on ſaid principal ſum of I. 2000, and no further; and, for ſecurity 
whereof, this preſent right is granted, and no further. Theſe qualif. 
cations are repeated in the procuratory of reſignation, and precept of 
ſeiſin. The clauſe aſſigning the heritable bond is qualified in the ſame 
manner, ſurrogating and ſubſtituting Bogle in the right of Lord Cranſbon, 
in ſo far allenarly as concerns the ſum of L. 2000, &c. And the whole 
concludes with this proviſion, That this preſent right and diſpoſition, 
annualrent, lands, and. others above diſponed in ſecurity, ſhall be re- 
deemable by payment making to James Bogle of the principal ſum of 
L. 2000 Sterling, annualrents thereof that ſhall become due, and liqui- 
date penalties engaged therefor ; and that thereupon our ſaid former 
right and infeftments ſhall revert to us, as if this preſent right and diſ- 
poſition had never been made: infeftment followed. 

Bogle's debt coming into the perſon of Lord Caſſilit, he, in the year 
1747, adjudged from Lord Cranſton this heritable ſecurity upon the eſtate 
of Bonjedburgh. . TH : 6 

George Douglas having died, his apparent heir brought a fale of his 
eſtate ; Archibald Fardine became purchaſer in March 1751, and granted 
bond for the price, payable at Martinmas following to the apparent heir 
and his predeceſſor's creditors, as they ſhould be ranked. 

In April that year, John Anſlie and others, perſonal creditors of Lord 
Cranſton, arreſted, in the hands of Fardine the purchaſer, the bygone 
annualrents due to Lord Cranſton on his heritable bond, amounting to 
L. 820. „ TT: | 
In June thereafter, Mr Wauchop of Edmonſtone and the Maſter of Ros, 
became ſurety for Lord Cranflon in a debt of L. 600 ; and, for their re- 
lief, he conveyed to them his ſecurity in the lands of Bonjedburgh, in 
the ſame form in which it was conveyed to him: infeftment follow- 


. 

Fardine brought a multiple-poinding, in which Lord Caſſlis was pre- 
ferred on his L. 2000, and L. 551 of annualrents then reſting : but then 
a competition aroſe betwixt Mr Waucheþ and Mr Roſs, the diſponees of 
Lord Cramſton, on the one hand, and the arreſting perſonal creditors of 
Lord Cranſton on the other. | | / 

The diſponees objected to the arreſters: Firf, That their diligence of 
arreſtment was inept : and next, That Lord Caffilis, in order to be paid | 
his L. 2551 of principal and annualrents, ſhould be ſuppoſed to have 
drawn, firft, all the annualrents then due on Bonjedburgh's bond, and ner, 
as much of the principal of the bond itſelf as would have extinguiſhed 
his debt; in which caſe, the diſponees would have drawn their payment 
out of what remained of the principal. 4 os 

| , e 


r 


ſum, and out of the annualrents due to Lord Cranſton, according to the 
proportion that the ſaid two ſums bear to each other; in which caſe, a 
certain portion of the annualrents would have been left for them to af- 
Pleaded for the diſponees, in ſupport of the e objection : 


Caſſilis, the right of the annualrent, conſtituted in favours of Lord Cran- 


transferred from him, and fully veſted in Lord Caſſilics, under reverſion 
of Lord Cranſton; but, as long as Lord Caſſilis's infeftment ſtood unre- 
deemed, there was nothing for Lord Cranſton's creditors to take, but his 
right of reverſion, which was not the ſubje& of an arreſtment at all 
but only of an adjudication or voluntary conveyance. 05 


had, in payment of his debt of L. 2000 Sterling, adjudged the bond from 
Lord Cranſton, and had been infeft, the adjudication would have denu- 
ded Lord Cranſton of the whole ſum, nothing would have remained with 
him but the reverſion ; and his voluntary denuding himſelf, by a con- 
veyance of the whole to Lord Caffilir, cannot have a leſs effect. 

— ſupport of the ſecond objection, pleaded for the diſponees : 


both principal and annualrents, the payment is always imputed to ex- 
tinguiſh, in the firſt place, the annualrents. Either in an arreſtment of 
a moveable debt, or in an adjudication of a real one, any payment 
made by the debtor will be conſidered as made firſt out of the annual- 
rents due by him, and the reſidue out of the principal debt due by him. 
If this is the rule in voluntary payments, and in payments on execu- 
tion, payment by decreet of a court muſt, in the ſame manner, be 
deemed made to Lord Caſſilis, firſt out of the annualrent, and the reſi- 
due _ of the principal ſum. . | ; 
Anſwered for the arreſters, to the fir objection: The conveyance o 
the bond from Lord Crarflon bears * be in ſecurity, in fo far + 
concerns the principal ſum of L. 2000 Sterling, penalty, and annualrents 
that ſhall be due on that ſum; it ſurrogates James Bogle in the right of 
Lord Cranſton, in ſo far allenarly as concerns that ſum ; and, on the 
payment of L. 2000 Sterling, annualrents, and penalty, the right and 
infeftment is to revert to Lord Cranſton: there is no power given to Bogle 
to uplift more than the ſum of L. 2000, annualrents, and penalty due 
to him; no obligation upon him to account for the remaining ſums in 
mo bond, which could not have been omitted, if a total aſſignation had 
5 intended z and, as Bogle had a right in ſecurity, only to the extent 
or L. 2000, ſo Lord Cranſton ſtill retained a right in the L. 400 which 
was over. op | 
A conveyance in ſecurity diveſts not the granter, it is no other than 
N conſiſtent with the right of „ which remains with him, 
tarr, lib. 2. tit. 10. GH 1. In a diſpoſition of this kind, an order of re- 


deb PLAN right to the ſuperplus of the ſubject conveyed above the 

An adjudication may perh: : 
Budi. perhaps diveſt a debtor of the whole ſubject, 

becauſe it adjudges the whole; but the diſpoſition in queſtion ras. wk 
AE becauſe 


— 


The arreſters, on the other hand, contended: That Lord Caffilis ſhould 
be ſuppoſed to draw his payment proportionally out of the principal 


By Lord Cranſton's diſpoſition to Bogle, now in the perſon of Lord 
flon, and the diſpoſition of the property of the lands of Bonjedburgh, were 
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If Lord Gaffilis, in place of the voluntary right from Lord Cranſton, 


When a partial payment is made to a creditor, by one who owes him 


d n 
emption is not neceſſary to re- inveſt the proprietor ; and the diſpone — 
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2 it cotveys no more to Bogke than effeirs to the ſums due to 
 Anfweted to the fer objection: The reaſon of imputing payment, 
rimo loco to the extinction of the annualrents, is for the benefit of the 
original creditor, that he may not have his principal ſum extinguiſhed 
which bears intereſt, and the bygone annualrents remaining as a dead 
ſtock; but this reaſon applies not to the preſent caſe; for the whole 
L. $20 of annualrents were accumulated into a principal ſum, at the en. 
try of the purchaſer in the judicial fale, who gave bond for the whole 
price of the eftate to the creditors upon it. 1155 
Again, pleaded for the arreſters, in ſupport of the manner of imputing 
Lord Cafſilir's payment, which they contended for. | 160 
Where there is a catholic creditor having a double fecurity upon dif. 
ferent ſubjects, or upon different parts of the ſame ſubjeR, and ſecon- 
dary creditors having partial ſecurities thereon, the catholic creditor 
cannot make an arbitrary uſe of his catholic right, to the prejudice of 
any of the ſecondary creditors ; but he is underſtood to draw propor- 
tionally, out of all the ſubjects over which his ſecurity ſtretches, ſo as 
the ſubſequent creditors may be ranked in the ſame manner as they 
would have been independent of it. Here then Lord Cafilis having a 
ſecurity over two ſubjects, the principal ſum and the annualrents muſt 
draw his debt proportionally out of both. 5 | 
Anſwered for the diſponees : The fallacy of this argument lies in con- 
ſidering the principal ſum and annualrent as two different ſubjects; 
whereas Lord Cafflis had but one ſecurity, to wit, the heritable bond 
itſelf, under which was comprehended the intereſts, which were no 
more that a part of it. | 
* The Lords, upon a report and hearing in preſence, found, That 
* the arreſtments were a habile diligence to affect the annualrents 
“ due to Lord Cranſton, and that Lord Cafflis muſt draw his pay- 
ment proportionally out of the capital ſum, and out of the an- 
** nualrents due to Lord Cranſton, and that the arreſters were pre- 
** ferable on the annualrent after him.“ | 
F But thereafter, on a reclaiming petition from the diſponees, and an- 
Wers, EH | E 
* The Lords preferred the diſponees to the ſuperplus of the debt, af. 
ter payment of Lord Cafſilis. And, on a reclaiming petition 
“from the arreſters, and anſwers, adhered.” J. D. 


For the diſponees, Lockhart, &c. For the arreſters, Ferguſon, &ce Clerk, Home. 
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8 ( Igath Fuly 1755. 
FOHNSTON, and WILSON, Aſſignees of William Telfer, 
| AGAINST 
NISBETS. 
RCHIBALD NISBET of Carpbin granted a bond of proviſion 
to his daughter Eupbam, for the ſum of 3000 merks. 
Eupham Niſbet, after the death of her father, married William Telfer, 
but without any contract of marriage. ON its ht 
Three months thereafter, in a poſtnuptial contract of marriage, Wil- 
lam Telfer bound himſelf to provide gooo merks to his wife, and the 
children of the marriage ; and pe pun Mſbet, on her part, aſſigned to 
him, his heirs, &c. her portion of 3ooo merks. In this contract, there 
was a clauſe diſpenſing with the legal return, in caſe the marriage ſhould 
diſſolve within year and day. * 
Within the year, Eupbam Niſbet died without children. 
William Telfer having aſſigned away the above bond, and the aſſignees 
having purſued the heir of Carphin for payment of it, the executors of 
Eupham brought a reduction of the contract of marriage, and of all 
that followed upon it, againſt the aſſignees. | 
The ground of reduction was, That Eupham Niſbet had been fraudu- 
lently induced by Telfer, at a time when he was inſolvent, to marry him, 
and to convey her portion to him, in conſideration of which, he pre- 
tended, on his part, to bind himſelf to provide the ſum of gooo merks 
to her and her children, when he had no ſuch ſum. | 
The proof came out, That, at the time of the contract, Willium Tel- 
fer was in very bad circumſtances. | | 
In ſupport of the ground of this reduction, two late deciſions were 
referred to; Watſon againſt Cameron, in the year 1734; and Key of Abbot- 
rule againſt the creditors of Elliot, in the year 1741. 
Anſwered for the aſlignees : 
1mo, The utmoſt the law has gone, when the huſband cannot perform 
the preſtations contracted on his part, is to allow the wife retention of 
her tocher, for ſecurity of the proviſions made to her; but here the 
wife being dead, has no need for the huſband's part of the preſtati6ns 
in the contract. | 5 * 
2do, Eupham's aſſignation was ſeveral months after the marriage. It 
may be wrong to induce a woman in an antenuptial contract, to con- 
vey her fortune to a man, to whom, as yet, ſhe has no tie; but there is 
no fault in inducing her to convey her fortune to one who is already 
her huſband : on the contrary, that conveyance is what ſhe owes in juſ- 


Fl 


tice to him, and to his creditors. 

In the caſes of Cameron and Ker of Abbotrule, the wives were alive, and 
pleading retention, and the contracts of marriage, in which the wives 
tochers had been conveyed, were antenuptial. 

The Lords repelled the reaſons of reduction.“ | 


rate defence againſt payment of 2000 merks of the 3000 merks. 
One thouſand merks of the bond was made payable to her, her heirs, 
executors or aſſignees, ſix months after her father's death, and the re- 
| O oo N | maining 


The conception of Eupbam Niſbet's bond produced to the heir a ſepa- 
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maining 2000 merks was payable to her, and the heirs to be procreate 
of her doch, of her aſſignees, in any contract of marriage allenarly 
and that upon expiry of year and day after her marriage, together with 
the annualrent o ke ſaid whole ſum of 3000 mierks, from the firfſ 
term of Whitſunday or Martinmas after the deceaſe of Archibald the grant. 
er. | Hon 
Pleaded for the heir: That the 2080 merks being only payable upon 
the expiry of year and day after Eupham's marriage, and ſhe having died 
with that time, the ſum was not duiee. 
Anſivered for the affignees : Old Carpbin's view in delaying the term 
of payment of the zc%0 merks was to prevent the heir from being di. 
ſtreſſed upon any unexpected marriage of Eupham; for which reaſon, 2 
year was given to him after her marriage to get the money ready; but 
it was far from his view to make the obligation of payment depend up- 
on the contingency of her life: on the contrary, the ſum bears annual. 
rerit as well as the other 1000 merks, from the firſt term after his de. 
ceaſe ; it is payable to the heirs of her body and certain afſignees, and 
one of theſe laſt, her aſſignee in her contract of marriage, has long 
ſurvived the term ſtipulated for payment. 
** The Lords found the whole ſums in the bond of proviſion due.“ J. p. 


For aſſign ees, A. Pringle, J. Dalrymple. For executors and heir, Ferguſon, Lockhart, A. Hamilton. 
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Ne . 22d July 1755. 
FRANCIS FAROUHARSON, 
AGatnsT ©: 


His Majeſty's ADV OCATE. 


E84 NCIS FARRQUHARSON having been clerk to a ſubmiſſion 
between Lord Lovat and Fraſer of Phopachy, in the year 1738, en 
tered a claim upon the eſtate of Lovat for L. 100 Sterling to himſelf, and 
L. 20 Sterling to his clerk, alleging that he had not been paid by Lord 
Lovat. 
Objected for the Crown: That the claim was cut off by the triennial 
preſcription, unleſs proved by writ, or oath of party. 

Pleaded for the claimant : This debt does not fall under the ſtatute 
1579; only accounts current, and debts contracted de die in diem are un- 
der the ſtatute, and may not be proved by witneſſes ; becauſe of the 
danger of making up accounts, conſiſting of a variety of articles, from 
the memory of witneſſes; but a debt, ſuch as this, being a Honorariun 
for a ſingle article of ſervice, neither falls under the words nor intend- 
ment of the law: action would have been good againſt Lord Lovd 
himſelf; for it was found, in the caſe of Gabriel Napier, That a clerk to 
a ſubmiſſion can purſue for his fee, though the arbiters cannot; action 
therefore will be likewiſe good againſt the Crown. * | 

2do, This caſe falls under the exception of the ſtatute ; the debt b 
proved by writ, vis. by the decreet-arbitral produced, which bears to be 
written by the claimant's clerk 3 and this is not only proof by writ ® 
the claimant's having been employed, all that the law requires, but ale 
of the performance of the work. * 

Anſwerel 


L 239 J „„ 


* 


My 


An | | 
« and other like debts,” are ſufficiently extenſive to comprehend this 


found to be comprehended under this law. See 16th December 


the act, which is, That no man is preſumed to let his accounts lie over 
unpaid for three years after the date of the laſt article, applies with 
greater force to t! is account than to any other: debts of this kind do 
not enter into an account, they are commonly paid when the decreet- 
arbitral is pronounced, and no receipts or diſcharges are taken for ſuch 
yment; the legal preſumption therefore, is, That this honorarium was 
paid by Lord Lovat, and that preſumption can only be taken away by 
writ, or oath of party. - _. | | 
Anſwered to the ſecond: This caſe falls not under the exception of the 
act; for that no proof arifes from the decreet-arbitral, that the work 
was performed by the claimant, it proves no more than that the decreet 
was wrote by ſuch a perſon. Beſides, the preſumption of payment eſta- 
bliſhed by the act ſtill remains; and the words, © proved by writ,” 
means proved by writ of the debtor, not of any third party. 
The Lords diſmiſſed the claim.” | 


Act. Burnet. Alt. Macgueen. 


W. 8. 


Clerk, Kirkpatrick. 


Ne CLX. e 23d July 1755. 
Sir ANDREW MITCHELL, 


AGAINST 


MARY GAINER. 


4 niſhings to her family at London, and the ſame being referred to 
her oath, | 

She, inter alia, deponed, © That ſhe made no doubt, from the ſtate of 
1 york Lietch her ſervant his health, medicines might have been got for 
him from the ſhop libelled, during the time libelled.“ 
Pleaded for her: A maſter is not liable for medicines furniſhed to his 
ſervant in this manner. | — 
The Lords found, That the articles of the furniſhings to John Lietch 
* the ſervant, are preſumed to be furniſhed with the defender's 


* conſent and knowledge ; and therefore found her liable for the 
cc ſame.” | | | J. D. 


AQ. Wedderburn. Alt. J. Dalrymple. 


for the: Crown: The words of the act, merchant-accounts, 
claim; by repeated decifions, writers and agents accounts have been 
1675, Somervell; 29th November 1709, Maſon. And the true reaſon of 


114 RY GAINER being purſued upon a ſurgeon's account, for fur- 
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Ny CLI. 5 | 7th Auguft 1755. 


Major THOMAS COCHRAN, and others, Truſtees appointed by the 
deceaſed Charles Cochran, Eſq; of Culroſs, 


3 AGAINST 
Major General FAMES COCHRAN. 


 PHARLES COCHRAN of Culroſ, by a diſpoſition to take effeq 
after his death, veſted his eſtate, heritable and moveable, in certain 
truſtees, for uſes; and, by the ſame deed, he gave the liferent of the 
houſe of Culroſs, and houſehold-furniture, gardens, and incloſures, to his 
brother Major-General Fames Cochran, who, after the death of Charles, 
attained the poſſeſſion of theſe ſubjects. N * 

The truſtees brought an action againſt the General, for having it 
found, Firſt, That he could only uſe the houſehold- furniture in the houſe 
of Culroſt. 2dly, That ſome very fine table- linen, of Duich damaſk, cut 
and ſhaped in 1663, but never ſewed, nor uſed, did not fall under the 
liferent-grant of houſehold- furniture; and, therefore, that the General 
ought inſtantly to reſtore them to the truſtees. MD 

It was pleaded for the defender, againſt the fir? concluſion of the li- 
bel: That, as he had got right to the liferent of the furniture in the 
houſe of Culroſt, without any reſtriction as to the place where he was to 

uſe the furniture, he might uſe it where he pleaſed, and could be no 
further reſtrained than the nature of all liferents reſtrains the liferenter, 
viz. to the uſe /alva rei ſubſtantia; and, although the furniture is in the 
deed deſcribed to be the furniture in the houſe of Culros, yet that was 
only demonſtrative of what furniture was given, but not taxative, ſo as 
to confine the defender to uſe the furniture only in the houſe of Culroſi. 
Liferent- rights of furniture are very common, and are often granted in 
favour of wives in their contracts of marriage, or by other deeds; and 
yet it was never pretended that the liferenters could only uſe that fur- 
niture in the houſe by which it happened to be deſcribed in the deed, 
and that they could not tranſport the bed and table-linen, or other fur- 
niture, to any houſe in town or country, where they might happen to 
reſide : were liferent-rights to be conſtructed as the purſuers would have 
them, they would often be of very little uſe to the liferenters. 

Againſt the ſecond concluſion of the libel, it was pleaded: Firſt, That 
table-linen are undoubtedly houſehold-furniture, and therefore it was 
not neceſſary to enquire what was the proprietor's intention ; ſuch en- 
quiry 1s only neceflary, when it is doubtful whether the thing falls un- 
der the deſcription of houſehold-furniture or not. L. 32. H 2. D. De au- 
ro, argento, &c. legat. Argento, potorio, vel ęſcario legato, in his que dubium 
eft cujus generis ſint, conſuetudinem patrisfamilias ſpetandam ; non etiam in bis 
gue certum eft ejus generis non efſe. 2dly, That the intention of the pro- 
prietor to make the damaſk houſehold-furniture, ſufficiently appeared 
from his cutting it into table-napkins, and table-cloths ; and therefore 
they fell under the liferent-grant of the furniture. 

It was anſwered for the purſuers, in ſupport of the fir concluſion of the 
libel : That, where the liferent of a houſe, and of the furniture in that 
houſe, is granted to one, it is implied in the grant, That the liferenter 


is only to uſe the furniture, when he reſides in that houſe ; and, were! 
= otherw iſe, 


My ln 1 
otherwiſe, the right of the fiar would be of very little value; for fur- 


niture is uſually adapted to the og where it is put up, but if moved 
from place to place, muſt very ſoon be deſtroyed © 
In ſupport of the ſecond concluſion of the libel, it was an/wered: 
That it depends much upon the will of the proprietor, whether a thing 
is to be reckoned houſehold-furniture or not, as is obſerved by Voet. ad 
tit. ff. de ſuppellect. Iegat. N* 3. And as the table-linen were never uſed, 
nor ſo much as ſewed, ſo as to be fit for uſing, they cannot be confider- 
ed as houſehold-furniture, as appears from the definition thereof in 
L. 7. $1. F. de ſuppellect. legat. inſtrumentum quodaam patriæ familiæ rerum 
ad guotidianum uſum paratum. HP 
. © The Lords found, That the defender could not carry away any of 
“ the houſehold- furniture out of the houſe of Culro/s, or uſe it any 
© where elſe but in that houſe; and found as to the linen cut, but 
„ not ſewed, and which were kept for ſo many years backwards 
« in the family for a curioſity, without being made uſe of as fur- 
* niture, that the defender had no right to uſe them any othe 


“ way than as they had been formerly uſed. B. 
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Act. And. Pringle, Sir John Stewart. Alt. Ro. Bruce. Reporter, Shewalton. Clerk, Gibſon. 


Ne CLXII. | Izzth November 1755. 
The HE RIT ORS of Invereſk, 
AGAINST 


FAMES MILNE. 


A Large tract of ground round the village of Invergſt, belonged to 
many proprietors, whoſe properties lay run-rig. James Milne 
was proprietor of part of the run-rig lands, and particularly of fix 
acres lying together in an oblong form. | 
Some of the proprietors having brought an action of diviſion of theſe 
grounds, upon the act of King William anent run-rig, James Milne oppo- 
ſed the diviſion as to his fix acres, which lay together, and objefed - 
That the act was confined to the diviſion of grounds lying in alternate 
nyo, but could not be extended to ſeveral acres of ground lying to- 
g__ EEE | 888 
Nh The hn 0 repelled the objection, and ordered the diviſion to pro- 
—___— | Way” "J.-D 
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No CLXIII. | 3 | Igth November 1755. 
ANDREW CHALME R of Eaſter Dalrie, 
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AGAINST 


WILLIAM TYTLER of Woodhouſtlie. 


F- YTL ER claimed to be inrolled as a freeholder of the county of 
3 Ad. for the lands of Foulfuird, as being a forty ſhilling land 
or old extent. f 


pp. In 


y 242 i 


In Sons bf ' which aſſertion; he producsd from the chancery an ex. 
8 br a writing, which bears, That on the zd day of March 1 $54, an 


_ Inquiſition was made before the Sheriff of Edinburgh, by certain perſons 


qui . juratt dicunt, quod terræ comitum dominorum et baronum et liberè tenentium 
vicecomitatus de Edinbu rgh, extendumt ad valorem Jubſeript. Peſpertiv? antigui 


extentus. In this writing, the lands of Foulfuird are Sg at forty ſhil- 


lings. It conoludes with theſe! words, In cujus rei teffemonium ; but it 
does not bear, that the ſeals of the jurors were appended; neither does 
it make mention of the name of _ err, nor of his ſubſeriprion As 
cler t i ehen ct ane ee t 

The 6 :nrolled Tytler at the Abend meeting 17 55, 
Chalmer preferred a complaint N this inrolment, and objefted: That 
the writing produced for Tyler could be conſidered only as the raught 
of a retour which had ar been complete. 

; Anſwered for Tytler : Retours muſt be held to be authentic Shen re- 
JS by the proper officer of the law. This retour is not indeed 
recorded at length; but the ſame objection might be made to the autho- 
rity of the record of many charters, wherein the names of the wit- 


neſſes are omitted, and inſtead of the teſting clauſe, theſe words are 


inſerted, Ty/tibus ut in pracedenti charta. The ſame is the caſe in ſeifins: 
the law requires, that they be inſerted at length i in the record; tow this 


has been frequently neglected in practice. 


© The Lords repelied the objection.” 1 | D. 
Act. Sir Da. 8 Alt. Rae, A. * : DE Clerk , Kirkpatrick, 
N* CEXIV. on Ea > 26th November 1755. 
CHRISTIAN SMITH, and CHRISTIAN GRIERSON, her Infant- 

\ 0 FRA FL OI” e 
£30 WP 15 J doth 2TH 
AGAINST. 1 


74 MES GRIER, SON, Merchant i in Brechin.... 


Ce. g SMITH brought, an action againft Juanes Crierfon, be 


fore the Commiſſaries of Edinburgh, for having it found and declared, 
That the purſuer Chriſtian Smith was his lawful wife, and that the other 
purſuer Chriftian Grierfon was his lawful daughter. | 
The facts from which ſhe inferred theſe concluſions, and dich ſhe 
offered to prove by witneſſes, were, That the defender made honourable 


addreſſes to her (who was every way his equal) for marriage; that the 


propoſals were communicated by him to her parents, and being agreed 
to, he viſited her very. frequently at her father's houſe; that the ſer- 
vants in the houſe had over-heard him talking of the marriage to her 
father, and that. the defender had communicated to ſome of his intimate 
friends his intentions of marrying the purſuer ; had commiſſioned the 


purſuer's father to purchaſe ſome. acres of land for him near the town 


of Brechin, and had purchaſed furniture, with the view of taking up 
houſe upon his marriage; ; that the purfuer and her friends had told 
ſeveral of their acquaintance of the intended marriage, and that the 
purſuer had beſpoke one of her acquaintance, who was a mantua-maker, 
to make her ieee and that it Was ecmc, . 


4 2. 


1 0 1-. 


and believed in the town of Brechin, that the purſuer and defender were 
ſpon to be married together; 7 when matters were thus going on, 
the defender. ane day enticed the purſuer to come to his room, where 
he e r her to yield to his embraces, ſaying to her, that they 
were already huſband and wife in the fight of God, having plighted 
their faith to each other, and promiſing he would immediately proceed 
to Celebrate the marriage publicly; that the other purſuer, Chriſtian 
Grierſon, was the fruit of this intercourſe; that the defender had ac- 
knowledged her to be his daughter before the kirk-ſeſſion of Brechin ; 
and when interr 5 by the ſeſſion, if he promiſed the purſuer marri- 
age when he had her in his room, he ſaid he did not remember; and 
being interrogate if he had ar any ot 
declined to anſwer the queſtion. f. oe 
The defender denied that he had ever given the purſuer any promiſe 

of marriage ; and'contended, That a promiſe of marriage, when found- 

| ed on to infer a marriage by a ſubſequent copula, could only be proved 

ſeripto vel jurament— © | . 

The Commiſſaries found the copula between the purſuer and the 
defender relevant to be proved prout de jure; and found the previous 
4 promiſe of marriage by the defender to the purſuer relevant to be 
« proven by his writ or oath only, without prejudice to the purſuer to 
40 534 left CLI. 354 . 1 | "ef qo ; bf Th : 

infift for a proof prout de jure of the facts libelled, in order to infer 
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damages, as accords.” 

After the above interlocutor was pronounced, the purſuer, Cbriſtian 
Smith, brought another action againſt the defender, ſetting forth, That 

if ſhe ſhould not be able to make out the facts libelled relevant to be 
proven  prout de jure, to infer an agreement, or promiſe by the defender - 
to marry her previous to the copula, yet that the facts were relevant to 
infer damages, tc. and therefore, if ſhe failed in bringing a proof rele- 

_ vant to infer the concluſions of marriage and legitimacy, that the de- 
fender, in reſpect of the premiſes, ought to be decerned to pay to the 
purſuer a ſum in name of damages, and for the aliment of the child. 
Together with this ſummons ſhe gave in to the Commiſſaries a petition 
reclaiming againſt their, former interlocutor, and praying, that they 
would conjoin the two. proceſſes; and before anſwer admit the facts 
contained in the two libels to be proved prout de jure, reſerving to them- 
ſelves. to determine, after the proof ſhould be brought, whether it was 
relevant to infer the concluſions of marriage and legitimacy, or only 
the alternate concluſion of damages. The Commiſlaries refuſed the pe- 
tition, and adhered. to their former interlocutor. 


9888 P 1 11 F . ; Y 


The purſuer applied to the Court of Seſſion by a bill of advocation, 


8 


- 


and pleaded, That the facts ſet forth in her libel were ſufficient to ſhow, 
that there was, a promiſe, or agreement of marriage betwixt the defender 
and her, and were much ſtronger than mere verbal. promiſes, which are 
often made by men in gu libidinis, without any deſign of performing 
them, and are not much relied on by the other ſex; and yet even ſuch 
promiſes as theſe, with a ſubſequent copula, would by the law of Scot- 
land be ſufficient. to conſtitute a marriage, and much more ought a mar- 
dase to be conſtituted by the defender's promiſe, or agreement to mar- 
ty the purſuer, manifeſted ſo ſtrongly and deliberately. rebus ipſit et fuclic, 
1 the purſuer thought ſhe had the greateſt ground to rely 5 
ad that theſe facts were, undoubtedly-probable by witneſſes, as falling 
under their obſervation, although a mere verbal promiſe being only auda 
: 1 I | | emiſſio 


1 1 - 


emiſſio verborum, and which witneſſes might miſtake, may not be 5 
proved. | 1 yon 
Anſwered for the defender: That a propoſal, or purpoſe of marriage 
is not ſufficient to conſtitute a marriage, though a copula follow ; 105 
one may propoſe a thing, and afterwards repent of it, in which caſe he 
will not be bound by ſuch propoſal: and therefore it was neceſſary for 


the purſuer to allege and prove an actual promiſe, and ſuch promiſe 


could neither directly nor indirectly be proved any way but by the writ 
or oath of the defender: for it is an eſtabliſhed principle, that no pro. 
miſes can be proved by witneſſes; and if this hold with reſpect to pro- 
miſes in general, it muſt much more do ſo with reſpe to promiſes of 
marriage, as being of the greateſt conſequence ; and ſhould witneſſes 
be admitted to prove ſuch promiſes, either directly or indirectly, it 
would be of the moſt dangerous conſequence, as the relations and friends 
of young women, who had yielded up their virtue, would be under 
ſtrong temptations to ſwear to ſuch propoſals or promiſes, in order to 
cover the ſhame of their relations, and to procure advantageous mar- 
riages for them. 

The Lords were of opinion, that the facts offered to be proved infer. 
red a promiſe or agreement of marriage, and that a proof of them by 
witneſſes was. competent : and therefore = 

«© They remitted the cauſe to the Commiſſaries, with an inſtruction 

« to allow the purſuer a proof of the facts before anfwer.” «x. 


Act. Advocatus & Lockhart. Alt. Ferguſon, Andrew Pringle & Elliot. : Reporter, Preſlongrange. 


N* CEXV. | ä 26th November 1755. 
Mr DAVID FORBE S, Miniſter of the Goſpel at Borge, 


AGAINST 


FOHN MILLER, Factor upon the ſequeſtrate Eſtate of Carletoun. 


HE preſent pariſh of Borge conſiſts of what was anciently three 
pariſhes, vis. Borge, Senwick and Kirkanders: the miniſter was in 
poſſeſſion of the three «. x way which had anciently belonged to theſe pa. 
riſhes, each of which glebes were below the legal appointed by act of 
Parliament, but when 'taken together were above it, and were beſides 
ſufficient for grazing a horſe and two cows. : 
When Mr Forbes was admitted to be miniſter at Borge, in March 1752, 
the Preſbytery of Kirkcudbright enquired if there was a legal glebe at 
Borge, and if the miniſter was provided with graſs for a horſe and two 
cows, as is appointed by the 21ft act, Parliament 1663, and finding that 
the glebe at Borge was below the legal ſtandard, and that there never 
had been any deſignation of graſs made, the Prefbytery proceeded, ac. 
cording to the uſual form, to make an addition of arable ground to the 
old glebe, and to make a deſignation of graſs for one horſe and two 
cows, out of church-lands lying contiguous to the old glebe. 
As the lands 1 for an addition to the glebe and far graſs, were 
part of the eſtate. of Carlctoun, Jobn Miller, who had been appointed fac 
tor thereon by the Court of Seflion, obtained ſuſpenſion of the Freſb). 


tery's decreet, and pleaded, That as the arable land in all the wo 
2 | glebes, 
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lebes, when taken together, exceeded a legal glebe, and that the mi- 
niſter had in theſe glebes ſufficient paſturage for a horſe and two cows, 
he was not entitled to any addition, either for arable land or for pa- 
ſturage. 1 

eee, for the charger: That by the 48th act of Parliament 1572, 
and 116th act, Parliament 1592, miniſters are entitled to four acres and 
a half at leaſt, out of the church- lands which lie neareſt to the manſe; 
and the annexing of the pariſhes of Kirkanders and Senwick to the pariſh 
of Borge, could not deprive the miniſter of his right of having a legal 

lebe contiguous to his manſe at Borge; for theſe annexations were in- 
tended for the benefit of the clergy, and ought not to be turned to their 
prejudice. Agreeable to this the Court decided 22d January 1631, Rough 
contra Keir, where the miniſter of the united parithes of verkeithing and 
Refyth got a glebe deſigned to him at Mverketthing, although he had one 
at Rofyth ; and lately in the caſe of the miniſter of Kelton, the Lords 
found him entitled to an addition to his glebe at Kelton, although he had 
two other glebes belonging to two pariſhes which had been united to 
Kelton. That when lands lie at a diſtance from the manſe, and in the 
preſent caſe the glebes of Kirkanders and Senwick lie two miles from it, 
they cannot ſerve for the purpoſes of a glebe, and are worth no more 
than the rent they will yield when ſet, as the miniſter cannot labour 
them himſelf, ſo may be conſidered as additions to the benefice, but 
none to the glebe: and ſo ſenfible was the Legiſlature that the glebe 
ought to be contiguous to the manſe, that by the 7th act, Parliament 
1606, it is ſtatute, That where there are no arable lands adjacent to the 
manſe, there ſhall be deſigned four ſoums of graſs for ilk acre, of the 
beſt paſturage of any kirk-lands lying neareſt to the ſaid kirks. 
That with reſpect to the deſignation for graſs, the caſe was ſtill clear- 
er; for of whatever extent the glebe be, the miniſter, by act 1663, is 


agreeable to which the Lords decided in favour of the miniſter of Croy 
contra Dallas, Fanuary 1734, and if there be no church-lands out of 
which he can get the graſs, the act appoints that he ſhall have L. 20 Scots 
yearly in lieu thereof. That it was certain, there never had been any 
deſignation of graſs in any of the pariſhes, for none of the glebes a- 
mounted to the legal ſtandard of a glebe, ſo could not comprehend the 
graſs to which the miniſter was entitled; and the three pariſhes were 
united before the act 1663, at the date of which act the miniſter was in 
poſſeſſion of all the three ſmall glebes he now poſſeſſes ; and that as 
theſe two ſmall glebes, which lie at two miles diſtance from the manſe, 
could no more exclude the miniſter from his right to graſs than a large 
ſtipend could, ſo neither could they ſerve the purpoſes of graſs, as 
he could have no benefit from his horſe and cows if they were at two 
miles diſtance from him. fs, 5 
Replied for the ſuſpender: That all the proviſions to which miniſters 
are by law entitled, are a legal ſtipend, a manſe, a glebe, conſiſting of 
four acres of arable land, and graſs for a horſe and two cows; if the 
miniſter has theſe, no matter how they were originally conſtituted, that 
io, whether they belonged to an original pariſh, or if they were made 
up of the ſtipends and glebes of two or more united pariſhes : That the 
charger might as well inſiſt to have a legal glebe in each of the three 
pariſhes, or indeed to have three legal ſtipends, as to have the addition 
© now contends for; but as it was ſufficient that the three ſtipends, 
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entitled to have graſs for a horſe and two cows over and above the glebe: 
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' when. added together, made up a legal one, ſo it was ſufficient, that 
when the three glebes were added together, they made up a legal glebe, 


| glebe and of graſs- grounds, it is preſumed, that the ground has been gi. 
ven for both theſe purpoſes, eſpecially as there are above three acres of 


the glebe of Borge. There are no records kept of the deſignations of 
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jected, That Milne had, during his poſſeſſion, kept his whole grounds in 


from the nature of his tack, ſuppoſed to reſide on the lands let to him; 


grounds into graſs- grounds, or by reſiding elſewhere than on the lan 
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and alſo furniſhed the miniſter with paſture ſufficient for his horſe and 
two cows: That in many pariſhes the glebe lies at a diſtance from the 
manſe, and ſometimes lies in different places; for the law only direq; 
that where a miniſter is to get lands deſigned for a glebe, there ſhall be 
deſigned out of the lands mentioned in the acts of Parliament four acre; 
at leaſt, lying neareſt to the manſe, but where there are no church. 
lands near to the manſe, the miniſter muſt put up with the inconveni. 
ency of having his glebe at a diſtance. 5 1 

That as the charger has ground ſufficient both for the purpoſes of ; 


paſture-grounds in the glebe of Senwick, and two acres and one half in 


graſs, all the land given to miniſters commonly paſs under the name of 
the glebe, and often the graſs-grounds are plowed up, and turned into 
arable land ; and therefore, unleſs it be preſumed, that where a miniſter 
has ground ſufficient for both purpoſes, the ground has been given for 
both, it might often happen, that miniſters might get graſs again and a- 
gain deſigned for paſture in the ſame pariſh at the diſtance of ſome years, 
* The Lords found, That the charger being in poſſeſſion of three 

* glebes, extending to more than a legal glebe for arable ground 

* and graſs, was not entitled to an additional deſignation to theſe 

„ glebes; and therefore ſuſpended the letters fmpliciter.” B, 


Act. And. Pringle, Dav. Dalrymple & Bruce. Alt. Lockhart. Clerk , Home, 


N TY 28th November 1755. 
FOHN GRANT, Tackſman of the Mill of Ruthven, 


A047; 2 
FAMES MILNE of Bottarie. 


AMES MILNE was aſtricted by his tack to the mill of Ruthven, 
and bound to pay certain multures for all corn, either produced from 

his farm, or brought in for the uſe of his family. 
The repreſentative of Mine being purſued for abſtragted multures, ob- 


graſs; that neither he nor any of his family had refided on the farm, 
and, conſequently, that no multure could, in terms of his tack, be due. 

The Lord Ordinary © aſſoilzied the defender,“ and the Lords adhe- 
red, although it was pleaded for the tackſman of the mill, That multures, 
when aſcertained by cuſtom, and known to the tenant, of lands ſubject 
ed to thirlage, are to be conſidered as part of the rent; that a tenant » 


and conſequently, that ſuch tenant may not diminiſh this rent, or elude 


the purpoſes of his tack, either by converting the whole of his on 


D. 


let to him. 


e Miller. ; ITE © No CLAVIL 


aa 


Ne CLAVIL. 28th November 17 55. 


6 EORGE OUG H TERLONY of London, Merchant, 
12 ae wd en 


The Earl of SELKIRK. 


IR Alexander Murray of Stenbope obtained a charter of mines from 
the Crown; it recited the 12th unprinted act, Parl. 12. Ja. VI. 1592, 
and granted to Sir Alexander, his heirs and aſſignees, all the mines found 
or to be found in his lands, in the county of Peebles. . 
After the date of this charter, the creditors of Sir Alexander did dili- 
gence againſt his eſtate. The Earl of Se/kirt adjudged the lands, Ough- 
terlony adjudged both lands and mines. | | 
In a competition of the creditors of Stenhope, the queſtion occurred, 
Whether the mines were carried by the adjudication which mentioned 
the lands only. | f | 5 wo 
Pleaded for Oughterlony, who adjudged both the lands and the mines : 
He who has right to lands, may, in terms of the act 1592, demand a 
charter of mines. This faculty of demanding will be carried by an 
adjudication of lands : but after this faculty has been. exerciſed, and a 
charter of mines obtained, the lands and the mines are held under dif- 
ferent titles, and muſt be ſeparately adjudged. Thus an adjudication 
of lands may carry the right which the proprietor has of purchaſing 
the teinds of thoſe lands ; but ſuch adjudication will not carry the teinds 
already belonging to the proprietor of the lands. 
Pleaded for the Earl of Selkirk, who adjudged the lands only: By the 
act 1592, the proprietor of lands may demand a charter of mines, and 
he alone may work them ; he cannot work them after the lands have 
been adjudged from him, unleſs therefore the adjudication of lands 
carry the mines, the grant of the mines muſt become ineffectual, and 
the intention of the act 1592 be fruſtrated. 


*© the mines.” 5 D. 


For Oughterlony, Sir D. Dalrymple, Lockhart. Alt. Miller, Brown. Reporter, Strichen. Clerk, Juſtice. 


F 


. 


No CLXVIII. zoth November 1755. 


ELISABETH MKE NZ IE, 
5 AGAINST 


M*KENZIE of Blackhill. | 

ARTIN and M*Xenzie of Blackhill, granted bond, conjunctly and 
** lſeverally, to Urquhart; on this bond diligence was raiſed, and a 
caption taken out againſt both the obligants. Sir George M Kenzie be- 
came bound with them, conjunctly and ſeverally, in a bond of corrobo- 
ration, which bond proceeds on the recital of the former one, and of 
the diligence done upon it. | 


* The Lords found, That the adjudication of the lands comprehends 
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Sir George M*XKenzie paid the debt, and took an aſſignation to the ori. 


ginal bond of corroboration and diligence. Eliſabeth M Kenzie his exe. 
cutrix purſued Blackh1ill for a total relief. . 


Blackhill produced a. bond of relief granted to him by Martin, from 
which it appeared, that he had been cautioner only to Martin in the firſt 
bond; and he pleaded, That Sir George and he were co-cautioners, and 
that cautioners are liable to each other in a proportional, not total re. 
lief: that it matters not whether all the cautioners become bound in 
the ſame, or in ſeparate deeds ; and fo it was found, 15th December 1722, 


Murray againſt the creditors. of Orchardtown. 


Anſwered for the purſuer: A cautioner muſt be entitled to a total re. 
lief from all thoſe for whoſe benefit he interpoſed : in this caſe caption 
had been taken out againft both Blackhil and Martin; Sir George joined 
with both in the bond of corroboration, and from that bond it does not 


appear who was the principal debtor. It muſt therefore be preſumed, 


that Sir George interpoſed at the deſire of both Martin and Blackbill, and 
had both of them in view for his relief. When a new cautioner grants 
ſingly a bond of corroboration, he 1s entitled to a total relief from the 
former cautioners, 1ſt December 1703, woos! 1 againſt Edgar ; and the 
equity here is ſtill more apparent. The caſe is different where the prin- 


cCipal alone becomes bound with a new cautioner ; for that the preſump- 


tion then is, that the new cautioner relied on the principal alone for a 
total relief, and to this the decifion of Murray againſt the creditors of - 


Orchardtown relates. | 
* The Lords found relief competent to Eliſabeib M' Kenzie, in ſolidun, 


« againſt both the obligants in the original bond.“ | D. 


AR. Fraſer. Alt. Hamilton-Gordon. Reporter, Milton. 


Noe CLXIX. 5th December 1755. 


Sir THOMAS HAY of Alderſton, 
AGAINST 
JAMES KILGOUR. 


IR John Hay died in the 1706, leaving his eldeſt ſon and heir Sir 
8 Thomas, then an infant, under the tuition of his mother and two 
uncles. | 54 | 

A.-few months after the death of Sir John, theſe tutors entered into 2 
feu-contract with James Kilgour, wherein, upon the narrative, that Sir 
ohn intended to have executed this contract had not death prevented, 
** they ſold to Kilgour, his heirs and aſſignees, certain lands for the ſum 
„of 2500 merks. Proviſo, That Sir Thomas may redeem at any time 
before his age of 25, upon payment of that ſum. And the tutors 
bind and oblige them, their heirs and ſucceſſors, to move and cauſe 
their ſaid pupil, and his foreſaids, at his attaining the age of 25 years 
complete, either to ratify this preſent contract in favour of Kigour, 
or to repay to him the ſaid ſum of 2500 merks.“ 

Of this feu-contract, Sir Thomas, in the 1750, brought a reduction up- 
on this ground, That the ſame was void and null, as being granted b) 


= 


his 
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tors had no power to grant this right, they could not limit him in his 
ower of redeeming the lands quocunque tempore, and inſiſted ſtill to be 
allowed to redeem. | NES 

Anſwered for Kilgour : Sir Thomas is not only forecloſed by not redeem- 
ing within the guadriennium utile, but he has by repeated acts of homo- 
logation, ratified the deed in queſtion, ſo as to bar his power of re- 
demption, Imo, By his having ſtated and cleared accounts with his tu- 
tors after his majority, wherein this tranſaction with K/gour is ſtated as 


ary 1683, obſerved in the Dictionary, vol. i. f. 381. And though it is 
named in the accounts a redeemable ſecurity made by the tutors to Kilgour, 
yet it is moſt properly ſo deſcribed on account of the power of re- 
demption reſerved in it to Sir Thomas. 

2do, In the diſcharge granted to his tutors, in conſequence of this 


charges and conveyances made and granted by them during the time of 
« their adminiſtration, to whatever perſons, as fully as if the ſame had 
e been therein particularly expreſſed. And as he, K:/gour, unqueſtion- 
ably has recourſe againſt the tutors upon the feu-contract, and their 
obligement therein, ſo the tutors have recourſe againſt Sir Thomas upon 
this diſcharge and ratification. | 

3tro, Sir Thomas, ſo far from taking advantage of the clauſe, leaving 
him at liberty to reſile at any time before his age of 25, has continued 
for upwards of 30 years, to receive the feu-duty payable by Ki/gour, and 
to diſcharge it expreſsly under that name. 
Replied for Sir Thomas The acts of homologation alleged by Kilgour, 
are not ſufficient to bar this redemption. Homologation is never to be 
preſumed where the act is capable of a different conſtruction, nor unleſs 
it do clearly appear, that the party was in the full knowledge of the na- 
ture and quality of the right which he is ſuppoſed to have homologated. 
The tutorial accounts mention this right granted to XKilgour, as a re- 
deemable ſecurity for repayment of 2500 merks. Sir Thomas underſtood it, 
as the words plainly import, to be a wadſet, and as ſuch approved of it; 
but from thence it cannot be inferred, that he had any knowledge of this 
being an abſolute ſale of part of his eſtate under a limited power of re- 
demption, and as ſuch ever purpoſed to homologate it. The ſame an- 
ſwer is made to the other act of redemption, via. the receipts of the feu- 
duty. A ſmall feu-duty was altogether conſiſtent with the right, whe- 
ther containing a limited or unlimited power of redemption : And ac- 
ceptance of this feu-duty can never import a knowledge that the faculty 
of redemption was limited to the age of 25, or preſume a conſent that 
Kilgour ſhould hold the lands as an abſolute right of property. With re- 
ſpect to the diſcharge granted to his tutors, it appears from a proceſs of 
exhibition, which was intented in the year 1749, againſt Thomas Hay, 
one of the tutors, -that the whole of Sir Thomas's writings ſtill remained 


then, and no ſooner, Sir Thomas came to the knowledge of the nature 
of the right granted to Kilgour; and as the approbation of the tutorial 
accounts muſt be explained quoad this article agreeably to the nature of 

225 e the 


his tutors without the authority of a judge; and though he, Sir Thomas, | 
did not redeem before his attaining the age of 25 years, yet, as the tu- 


an article, and allowed. See the caſe Crawfurd againſt Crawfurd, Fanu- 


clearance, reciting their having delivered up to him all his writs and 
evidents, he, by a particular clauſe, © ratifies and approves all diſ- 


in the hands of the tutors till they were produced in that proceſs, and 
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the deed, as Rated in theſe accounts, ſo alſo muſt the general diſcharge 
and ratification granted upon the accounts ſo ſtated. 


„ Tbe Lords found the lands not redeemable.” _ e . 
AQ. Lockhart. Alt. George Cockburne. | HE 15 Clerk, Juſtice, 
No „ | | I2th December I 7 5 F. | 


credit. 


| lucrative employment in his Majeſty's ſervice, being a lieutenant on 


all he had in the world; more eſpecially, as ſhe took no obligation 


ney, or by way of donation, as they were paid upon receipts without 


ſudden death of the Duke his father had no patrimony left him: A » 


1 


HENRIETTA Ducheſs Dowager of Gordon, 
AGAINST 


Ils Majeſty's ADVOCATE. 
ORD Lewis Gordon having been attainted of high treaſon, by ſta- 
tute 19th of the King, and his eſtates ſurveyed, the Ducheſs of 
Gordon his mother entered a claim for L. 1433 Sterling; of this fun 
J. 1345 Sterling had been advanced by the claimant in payment of bills 
drawn by Lord Lewis, from the 7th of Fanuary 1740, to the 8th of 
Fune 1745, upon merchants with whom the Ducheſs had given him 
And the remaining I. 87 was made up of accounts of furniſh- 
ings which ſhe had likewiſe paid fos him. | 
Ohjected for the Crown : Imo, The bills were all drawn by the late 
Lord Lewis when a minor, and the Ducheſs his curatrix ought not to 
have advanced more for his annual expence than the yearly intereſt of 
his fortune, which did not exceed L. Iooo Sterling capital; ſo was found 
17th November 1680, Sandilands againſt Telfer ; which judgment ought to 
be followed d fortiori in the preſent caſe; for that during a great part of 
the time in which ' theſe bills were drawn, Lord Lewis enjoyed a 


board a ſhip of war. | 

240, As theſe advances made by the Ducheſs exceed the total amount 
of her ſon's patrimony, it cannot be imagined ſhe intended that a debt 
was thereby to be created againſt him to reduce him to bankruptcy, or 
that ſhe had any view to repetition from him of a ſum greater than 


from him to repay theſe ſums, it muſt be preſumed that they were ad- 
vanced by her ex materna pietate et animo donandi. And further, as his 
Majeſty, in the year 1735, granted to the Ducheſs a penfion of L. 1000 
Sterling, per annum, for the better ſupport of herſelf and children, which 
penſion ſhe enjoyed during the whole period that the*adyances in que. 
ſtion were made, theſe ſums will be preſumed to hab been advance 
out of that fund, „ e 

3tio, The accounts muſt likewiſe be preſumed paid with her ſon's mo- 
taking aſſignations; and ſome of the furniſhings were poſterior to the 
24th June 1745, and ſo could not affect the forfeited perſon's eſtate, 
which, from that period, was veſted by ſtatute in the Crown. | 

Anſwered for the claimant to the firff - Lord Lewis, by reaſon of the 
gacy of L. 500, bequeathed to him by his granqmother, and his tent 
ſhare of his father's executry, amounting neafly to as much more, oy 


a 


7 


1 gr 7] 


N % 


his only funds ; theſe in no view could be conſidered as a patrimony. | 


The ſums themſelves were inſufficient to carry on his education in a 
manner ſuitable to his birth. His choice led him to enter into the navy; 
and as he could receive no pay until the ſhip was cleared off, which did 
not happen before his attainder, it was both proper and neceſſary to 
advance ſuch a ſum as would enable the ſon of a noble family to appear 
ſuitably to his birth. The ſums advanced by the Ducheſs do little ex- 
ceed L. 200 a- year; a ſum nowiſe extravagant. The law ſurely can- 
not be ſo unreaſonable, as to confine him to the intereſt of ſums evi- 
dently inſufficient to ſupport him like other gentlemen in the ſervice, 
though not of equal birth. It is allowed that a curator may encroach 
upon the minor's ſtock for payment of an apprentice-tee, or ſettin 
him out in the way of trade. The caſe here is truly the ſame; and 
though it has been found, in one caſe, that a tutor ought not to expend 
more upon the aliment of his pupil than the yearly annualrent of his 
patrimony, yet this was never found in the caſe of a curator, nor does 
the ſame reaſon hold equally in both caſes. The expence of an infant 
is inconſiderable ; that of a minor muſt be greater. The minor, now 
advanced in judgment, makes choice of the employment he 1s to fol- 
low, and concurs with his curator-in judging a larger ſum neceflary to 
fit him out for that employment. It would-be unbecoming ina minor to 
challenge ſuch ſum, honeſtly laid out by the curator at his deſire ; and 
there is no inſtance where ſuch objection ever was ſuſtained. 

To the /econd objection, anſwered: There is no foundation for the 
ſræſumptio donandi. When a curator gives credit to the minor on his 
going abroad, and anſwers the bills he draws from time to time for his 
ſubſiſtence, it has never been doubted, that ſuch payments made upon 
the minor's draughts behoved to be admitted as good articles in the cu- 
rator's accounts ; and as this claim would have been good againſt Lord 
Lewis, it will be fo againſt the Crown, Written documents were taken 
from him by the merchants, at the advance of the money, and theſe 
were preſerved and delivered to the Ducheſs, and are now produced 
and founded upon. With regard to the penſion, the Ducheſs can ſhow, 
that ſhe had beſtowed upon Lord Lewis his full ſhare of it, abſtracting 
from the bills, which make the ſubject of this claim, as ſhe laid out the 
expence of his aliment and education, from his father's death until he 
came to be 15 years of age. At any rate, ſhe did not become debtor 
in the penſion to her children ; and as ſhe had the power of diſtribution, 
ſhe might give to Lord Zewis or not, as ſhe pleaſed. 

With reſpect to the third: It is not uſual for curators, paying ac- 
counts due by minors, to take conveyances from the creditors. A third 
party paying accounts due by another upon receipt, is entitled to re- 
petition. And though it is true, that ſome of the articles were fur- 
niſhed after the 24th June 1745, yet they were all furniſhed bona fide 


before he had any acceſſion to the rebellion, and therefore were all 
equally juſt debts. 


The Lords ſuſtained the claim to the extent of the bills claimed 


on, amounting to the ſum of L. 1345: 6: 10 Sterling.” w. s. 


Act. Ferguſon. Alt. M Queen & King's Counſel. Reporter, Strichen. Clerk, Kirkpatrick. 
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N*. COAL, 2th December 1755. 
GEORGE DURY and DAVID. BLACK, 
AGAINST 0 13 


Mr THOMSON Miniſter at Dumfermling. 


* HE Miniſter of Dumfermling applied to the Preſbytery for the 
L. 20 given by the act 1663, c. 11, where no deſignation of graſg 
can take place. 1 | 
| The Preſbytery ordained the heritors of the kirk-lands lying next ef 

to the kirk and manſe to pay the L. 20. | 

The Heritors ſuſpended, and infiſted, that the ſtatute lays this bur- 
den upon the whole heritors of the pariſh, they having relief from the 
heritors of kirk-lands ; and that ſo was found in the caſe of Kilwinning 
January 3. I 74 5. | | 2 | 
Anſwered for the Miniſter : The ſtatute ſurrogates the L. 20 in place 
of the graſs ; and from the words of it the ſame perſons are liable in 
both, and in the ſame manner. In the caſe of Kilwinning, there were 

none but kirk-lands within the pariſh. 1 
„The Lords found, That the L. 20 is payable out of the kirk-lands 
of the pariſh of Dumfermling, and that the neareſt heritor of the 
e ſaid kirk-lands is immediately liable in payment to the Miniſter, 
<« reſerving relief to the ſaid heritor from the other heritors of 


« kirk-lands.”” : VW.s. 


Charger, M*Intoſh. | Suſpender, Fergu/on. 


Clerk, Forbes. 


Ne CEXXIL 17th December 1755. 


CREDITORS on the forfeited Eſtate of Strowan, 


AGAINST | 
His Majeſty's ADVOCATE. 


1 the 1689 Alexander Robertſon of Strowan engaged in rebellion, and 
' in the 1690 was, by a ſentence of the Parliament of Scotland, con- 


victed and forfeited in abſence. 
In the year 1703, Queen Anne granted him a pardon, together with 
a gift of his eſtate, and of all the rents and debts which he had for- 
feited: The remiſſion and gift were taken out at the Secretary's office, 
but never paſſed the ſeals. 1 
$:rowan, in conſequence of this incomplete pardon, lived in the open 
and undiſturbed poſſeſſion of the eſtate which had belonged to him, was 
admitted to fue and to defend before the Court of Seſſion and the Houle 
of Peers; and that, although the objection that he had no perſona fans 


"was moved. — 

During the period from the 1703 to the 1715, he contracted various 
debts. In the 1715, Strowan again entered into rebellion, and was at- 
tainted by act of Parliament, notwithſtanding of his former forfeicurt 


\ 
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In the 1723, King George I. made a gift of the eſtate of Strowan to 
Margaret Robertſon, ſiſter of Strowan, which gift was declared revocable 
at pleaſure : She conveyed it to truſtees redeemable by S/rowan for 1000 
merks, whenever he ſhould be pardoned. e 

In the 1732, Strowan obtained a pardon, which paſſed the ſeals. He 
returned to the poſſeſſion of his eſtate, but uſed no order of redemption 


againſt the truſtees. He contracted new debts In the 1740, the eſtate 


which had belonged tohim, was, at the ſuit of his creditors, ſequeſtrated 
JE! boo 1 
Between the 1703 and the 1715, S/rowan alſo acquired right, in the 
name of a truſtee, to certain adjudications againſt this eſtate. The tru- 
ſtee conveyed them to an aſſignee, who in the 1717 obtained a decree 
of the Court of Seſſion againſt the truſtee, and afterwards conveyed them 
in truſt for the behoof of Strowan. | AE 77 . 
Strotoan having, in the 1745, engaged again in rebellion, the grant in 
favour of Margaret Robertſon was revoked by his Majeſty : The eſtate 
which belonged to the King by the forfeiture in the 1690, was, by act 
of Parliament paſſed in the 1752, annexed to the Crown; but an act 
paſſed in -the 1753, allowed all creditors having any lawful claims 
on this eſtate, to enter them within a time limited, and ordained ſuch 


claims to be judged of in the ſame manner as the claims affecting the 


other eſtates forfeited by the rebellion of the proprietors in the 1745. 
They who had become creditors to Strowan during the two periods a- 


bove mentioned, vis. from the 1703 to the 1715, and from the 1732 to 


the 1745, entered their claims. | 
It was objected for his Majeſty's Advocate: That the whole eſtates of 


Strowan were forfeited by the act of Parliament in the 1690; that the 


remiſſion and gift granted to Sirowan in the 1703, could not prevent 
the effect of this forfeiture, for that they, having never paſſed the ſeals, 
were revocable by Queen Anne, and by her demiſe became of no avail 
againſt the ſucceeding Prince. „„ e 
Pleaded for the Creditors: Imo, Although the pardon was revocable 
by Queen Anne, and fell by her demiſe, yet this ought not to affect the 
Creditors who had contracted bona fide with Strowan, while he remained in 
poſſeſſion of the eſtate, and acted in all reſpects as if no ſentence of for- 
feiture had paſſed : The Crown could have no action againſt the tenants 
of the eſtate for rent paid to Strowan, nor againſt his debtors for debts 
contracted before the forfeiture, and paid to him after his pardon : Any 
perſon who had purchaſed the woods on the eſtate from Strowan, might, 
notwithſtanding the lapſe of the pardon, demand delivery ; and the 
lame equity may be urged in ſupport of the claim made by the Credi- 
tors who contracted with Strowan in the courſe of daily tranſactions: 
This bona fides ought more particularly to be ſupported in the caſe of 
forfeitures, where Creditors are in damno vitando, but the Crown is in ac- 
qurendo by the delict of the debtor. ; 


20, The Claimants have alſo a valid title to the adjudications pur- 
chaſed by Strowan, who was enabled to purchaſe them by the money 
which they lent him. Strowan was, by the pardon granted by Queen 
Anne, rendered capable of holding the adjudications at the time of the 
purchaſe ; had he at that time aſſigned them, his aſſignee would have 
been preferred to the Crown; ſo alſo ought the Creditors, who lent. 
their money bona Fide to him. - | N 5 
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aden might afford a defence in an action of repetition at the inftance of 
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330, The claim of the ſecond claſs of Creditors ought to be ſuſtained 
for that they were reaſonably induced to truſt Strotman at a time during 
which adjudications were allowed to paſs againſt the eſtate, as belong. 
ing to Strowan. OO oo AL ao nd Web bobg | 
| Pleaded for his Majeſty's Advocate: 10, No pretence of bona fides can 
be urged in this caſe ; for that the Creditors e mn 4 to have known 
of the forfeiture, and if they knew of the gift and remiſſion, they muſt al. 
ſo have known that they were incomplete. But further, although 4; 


the Crown againſt him who had . rent or money to Strowan, yet bong 
des cannot be the foundation of an active title in the Claimants, againſt 
an eſtate which did not belong to Strowan their debtor. 
24, The adjudications became the property of the Crown upon their 
being acquired by Strowan, at leaſt the Crown acquired right to every 
thing belonging to Strowan, as ſoon as by the demiſe of Queen Arne his 
pardon fell, The Creditors ought to have known this ; and if they lent 
their money for the purchaſe of the adjudications, they muſt be preſumed 
to have lent it on this hazard, and on the perſonal _— of Strowan, 
23.10, The ſecond claſs of Creditors muſt alſo be preſumed to have 
| known that the grant to Margaret Robertſon was revocable at pleaſure by 
his Majeſty. | 
„The Lords found, That the eſtate of Strowan having been forfeited 
« by a decree of the Parliament of Scotland, in the year 1690, the 
- *. Creditors, contractors with Alexander Robertſon of Strowan poſterior 
“ thereto, have no claim in law upon the ſaid eſtate.“ D, 


AQ. Wedderburn, J. Craigie, Ferguſon. Alt. King's Counſel. Reporter, Milton. Clerk, Home, 


N. B. The Claimants repreſented, That ſome "equitable relief might 
poſſibly be obtained for them: At their deſire, The Lords remit- 
ted to the Lord Ordinary to aſcertain the extent of their ſeveral 
„claims, agreeable to the vouchers and documents produced.” 


N* CLXXIII. „ th January 1756. 
JOHN WILSON Collector of his Majeſty's Cuſtoms at Stockton, in the 
8 8 County of Durbam, 


AGAINST 


ROBERT BRUNTON and 4 MES CHAT ME RS, Merchants i 
| Edinburgh. 5 


Y an act of the 12th of Queen Anne, * 18. made perpetual 4th 
| Geo. I. cap. 12. it is enacted, © That the Collector of the cuſtoms 0 
any other perſon who ſhall be employed in preſerving any veſſel in di- 
e ſtreſs, ſhall, within 3o days after the ſervice performed, be paid a rea- 
“ ſonable reward for the ſame ; and in default thereof, the ſhip or goods 
“ ſo ſaved ſhall remain in the cuſtody of the Collector, till ſuch time & 
„he, or theſe employed by him, hall be reaſonably gratified for theiral- 
fiſtance and trouble, or good ſecurity given for char purpoſe.” And by 


the 


L 28s 1 


the ſame ſtatute it is provided, That if the owners and ſalvers do not agree 
upon what is a reaſonable gratification, it ſhall be adjuſted by any three 
of the neighbouring Juſtices of the Peace, and that their determination 
hall be binding on all parties. The ftatute alſo provides, That goods 
„ which are of their own nature periſhable, ſhall be forthwith ſold by 
« the collector, and that, after deducing all charges, the reſidue of the 
* price, with a fair and juſt account of the whole, ſhall be tranſmitted 
to the Exchequer, there to remain. for the benefit of the rightful 
© gwner.”” „„ | | : 
In September 1748, Brunton and Chalmers ſent a ſhip loaded with wheat 
from Leith to Zealand; the ſhip was, by ſtreſs of weather, ſtranded on 
the coaſt of England, near the port of Stockton. Wilſon, the colleQor of 
the cuſtoms at that port, upon hearing of the difaſter, cauſed land the 
wheat, and put it into granaries. Chalmers, having got notice of the 
ſhip's being caſt away, went to Stockton to look after the cargo; and 
finding that the wheat was damnified by ſea-water, and in danger of 
being totally loſt, if not ſoon diſpoſed of, he advertiſed a roup of it, 
and offered to depoſitate the whole money which ſhould ariſe from the 
fale in Wilſon's hand, as a ſecurity for any demand which he might 
have for ſalvage ; but Wilſon would not allow the wheat to be fold, al- 
leging, that he had orders from the Commiſſioners of the cuſtoms to 
ſtop the ſale. Whereupon Chalmers proteſted againſt Wilſon, that he 
ſhould be liable for-all the damages which might ariſe by the wheat not 
being fold, _ TT OS 
About ſix months after this, Wilſon applied to three neighbouring 
Juſticgs of the Peace, in order to have the ſalvage aſcertained ; it was 
accordingly aſcertained, upon notice given to the owners. . 
Some time in the year 1749, Brunton and Chalmers brought an action 
of treſpaſs upon the caſe againſt Wilſon, before the Court of King's 
Bench, and the cauſe having come to trial by a jury at Newcafle, the 
jury retured a ſpecial verdict, finding the facts proved as above ſet 
forth, but leaving it to the Court to determine, whether Wilſon was guilty 
of a treſpaſs or not. 
The Judge at the circuit referred the matter to the Court of King's 
Bench at Weflminfter; that Court found Wilſon not guilty, and awarded 
L. 60 Sterling of coſts againſt Brunton and Chalmers. . 
Wilſon brought an action againſt Brunton and Chalmers before the Court 
of Seſſion, concluding for payment of the ſaid L. 60 Sterling, againſt 
which it was pleaded by the defenders, That the decree of the Court of 
King's Bench could not be the foundation of any execution in this coun- 
try, unleſs in ſo far as the decree was ſupported in equity, and that the 
decree purſued on was evidently iniquous ; becauſe, as the wheat had 
periſhed through the fault of the purſuer, in not allowing it to be 
fold; he ought to have been found liable to them for the damage there- 
by ſuſtained. 8 | 
Anſwered for the purſuer: 1/, That, as the defenders did not offer 
do the purſuer the ſalvage-money, he was entitled, by the ſtatute of the 
12th of Queen Anne, to retain the cargo until that was paid; and there- 
fore he was juſtly acquitted, and coſts decreed to him by the Court of 
King's Bench. 2dly, That it could not now be enquired, whether the 
Court of King's Bench had judged right or not, for res judicata pro ve- 
rilate babetur, and that not only within the territory where the judgment 
is pronounced, but alſo ex comitate in foreign countries, agreeable to the 
| f opinion 
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opinion of Feet in his Commentary, tit. De re judicata, N* 41. where * 
obſerves, that the judge of one territory ought to interpoſe his autho. 
rity for carrying into execution the ſentence pronounced by a judge of 
another territory, without entering into a thorough diſcuſſion of the 
merits of the judgment: His words are, Nec eam ad examen penitus re. 
vocet, ſeu pro juſtitia ejus ac aquitate praſumat. , From this rule he only 
mentions two exceptions, vi. Si animadvertat judex requiſitus ſententiam Ja. 
tam effe direfto contra ſui lerritorii flatuta circa res immobiles in ſuo territoriq 2 
tas; eadem non exſequitur; uli nec fi alias abſque prolixa cauſe cognitione conſtet 
Jententiam nullam-eſſe;- neither of which exceptions take place in the pre. 
ſent caſe. A ſentence pronounced by the judges in England ought the 
rather to be carried into execution by the judges in Scotland, becauſe 
both territories are under one Sovereign, and are but one kingdom; ſo 
that ex neceſſitate rather than ex comitate, the ſentences pronounced in one 
part of the kingdom ought to be carried into execution in the other, 
Replied for the defenders: The decree was moſt iniquous ; for that 
by the ſtatute 12mo Anne, the Collector of the cuſtoms, or perſon who 
ſaves the cargo, is directed to fell ſuch goods as are by their nature pe- 
riſhable ; and therefore, as the wheat was not only periſhable, but ac- 
tually periſhing, the purſuer ought to have fold it, although the defend. 
ers had not required it to be ſold. Further, by the ſtatute the purſuer 
could only retain the cargo until he got ſecurity for the ſalvage-money, 
which the defenders offered him, by allowing him to retain the price of 
the cargo until the ſalvage- money was paid. It is highly proper, that 
a certain comitas be obſerved by the judges of different countries, but 
the only effect of a comitas is to preſume in favour of a foreign decree, 
that it was juſt, until the contrary be ſhown ; but where the injuſtice is 
made evident, there judges ought not to interpoſe their authority to le- 
gitimate injuſtice done to private parties. This is the opinion of Groene- 
_ 2vegen, in his treatiſe, De legibus abrogatis, ad L. 75. ff. de judicus. The 
ſame is the opinion of Voet, who, in the place cited for the purſuer, 
and in his Commentary, upon the title De conflitut.. principum, far. 2. 
only preſumes for the juſtice of the decree. Agreeable to theſe prin- 
ciples, the Court of Seſſion have often decided; particularly, 29th De- 
cember 1720, Edwards againſt Preſcob, where it was found, that execu- 
tion ought to paſs upon the decree of the Queen's Bench, unleſi ſomething 
competent in law or equity could be objected againſt it. Neither does it vary 
the caſe, that Scotland and England are under one Sovereign, and are 
now one kingdom ; for it is a ee article of the treaty of Union, 
that each of the two kingdoms ſhould, after the Union, be ſtill govern- 
ed by its own laws; and therefore a. decree of any of the courts in 
England has no more force in Scotland than a decree pronounced in 3 
foreign country would have. : 2 | 
* The Lords refuſed to give execution for the I. 60 Sterling of coſts, 
„awarded by the Court of King's Bench.” Fig 3: Þ 


AR. Grant. | Alt. Brown. | Reporter, Kames. Clerk, Gion. 
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Ne CLXXIV. Fa AT „ WP 13th January 1756. 
ALEXANDER HA MILTON of Pencaitland, Eſq; Supplicant. 


T7: 4 M 7 2 TO N of Ponca diſponed the lands of Uaftone to Tho- 
mas Borland, his heirs and aſſignees, to be held in feu-farm of the 


mer rent of the lands. | 

In Fuly 1754, Borland became bankrupt, his creditors poinded and car- 
ried off his whole moveable effects, and, amongſt others, his corns 
growing upon the lands of Ugfone; but none of the creditors adjudged, 
or entered to poſſeſs the lands. . . RY 
In February 1755, Mr Hamilton the ſuperior, to whom Borland was 
debtor, both for bygone feu-duties, and for other ſums, applied by pe- 
tition to the Sheriff of Zanert, ſetting forth, That Thomas Borland was 
unable to ſtock or labour the lands; and therefore craving, that war- 
rant might be granted for ſetting them by roup to one or more perſons, 
and to ordain the rent to be applied for payment of the feu-duties in 
the firſt place, and that the remainder, if any was, might be lodged with 
the clerk of court for behoof of the creditors. The Sheriff granted 
warrant to the clerk of court to ſet the lands by roup ; and it was one 
of the articles of roup, that the fodder ſhould be conſumed upon the 
ground; but upon the day of the roup, ſome of the creditors repre- 
ſented to the Sheriff, that the lands would ſet much higher, if they 
were ſet in ſmall parcels, and the tenants allowed to carry off the fod- 
der : The Sheriff thereupon granted warrant for ſetting the lands in 
ſmall parcels, with liberty to carry off the fodder. The lands were 
'accordingly ſet to fifteen different people, who laboured the whole, 
without leaving any of the lands in graſs, and carried off the fodder. 


That if the lands were any longer ſet in that way, the ground would be 
abſolutely impoveriſhed ; and that, although where the feu-duty is 
ſmall the ſuperior has no concern in what way the vaſſal labours the 


an evident intereſt that the land be not miſlaboured ; and that, by the 


At, was, if the Emphyteuta had been guilty of miſlabour, or of any other 
act whereby the ſubject was greatly deteriorated, Novel. 120. cap. 8. 
Auth. qui rem c. De Sacroſanct. eccleſ.; and therefore he prayed a warrant 
tor ſerving the petition upon Borland, and for ſetting the farm by roup, 
under the condition of the tenant's conſuming the whole fodder upon 


anſwers thereto. 

The Lords remitted the petition to the Sheriff, with this inſtruc- 

tion, that he ſhould ſet the lands by public roup, for a term not 
* exceeding three years, and with the expreſs condition, that the 
* fodder ſhould not be carried off the ground.” — 


Vor the petitioner, Brown. | Clerk, Gib/on. 
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diſponer for payment of a high feu-duty, being the ſame with the for- 
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Mr Hamilton applied by petition to the Court of Seſſion, repreſenting, 


feu, yet, where the feu-duty is equal to the real rent, the ſuperior has 


Roman law, one of the ways of extinguiſhing the contract of Emphyteu- 
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the ground. The petition was ſerved upon Borland; but he gave in no 
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b 14th Fanuary I756, 


N* CLAXV.. 8 
Jo DUNDAS of Newbulls, ; 

TY 352 an a 65 
The OFFICERS of STATE and MAR NUTS of Tweeddal: 


4:5 E purſuer brought an action of valuation and ſale of the teing; 
of his lands of Ferryhill, in the pariſh of Inverkeithing, againſt the 
Officers of State, on behalf of his Majeſty, who, in the right of the 
Abbey of Dunfermline, was titular of theſe teinds; and alſo againſt the 
Marquis of Tweeddale, tackſman thereof. A decreet of valuation was 
pronounced without oppoſition ; but the defenders objected againſt the 
ſale, pleading, That the teinds which had belonged to the Abbey of Dun- 
ermline were not faleable ; becauſe, at the Reformation from Popery 
they became the property of the King, in place of the Abbot ; and, by 
the act 192. of the Parliament 1593, both the lands and teinds of this 
Abbey, on the north fide of the Forth, were annexed to the Crown un- 
alienably : And therefore, in virtue of the acts, James II. Parl. 11. cap. 45. 
and of James V. Parl. 6. cap. 84. and other acts relative to annexed pro- 
perty, they could not be fold without a previous diſſolution in Parlis- 
ment. | + 
More particularly, by the act 29. 1687, entitled, For the Annexation of the © 
Temporalities of Benefices to the Crown, it is declared, That under the ſaid 
tc annexation, the teind-ſheaves, and other teinds of whatſoever lands 
« within this realm, pertaining to any parſonage or vicarage, are not, or 
“ ſhall not be comprehended, except where the teind and ſtock are let 
* 'together (i. e, where there are decimæ incluſæ); in which caſe, it is pro- 
“ yided, that nine tenths of the rent of the lands ſhall be paid to his 
« Majeſty, and the remaining tenth to the eccleſiaſtical perſon to whom 
% the teinds belong.” And the act alſo excepts from the annexation, 
&« the hail lands of the Abbey of Dunfermline, which are declared to remain 
« with the Abbey till further order be taken.” PN 8 
In the 1589, the lordſhip, lands, teinds, Cc. of that Abbey, on the 
north ſide of the Forth, were, by way of morning gift, granted by the 
King to Anne his Queen, for her life; and the gift was confirmed by 
the King in 1590, and by acts of Parliament in that year, and in the 
years 1592 and 1593. 
By the 192d act, Parliament 1593, entitled, Annexation of the Abbey of 
Dunfermline, The whole lordſhip, lands, teinds, Cc. belonging to that 
Abbey, lying on the north ſide of the Forth, are annexed perpetually 
to the Crown, with ſpecial proviſion, that all the teinds of the faid 
lands of Dunfermline ſhall be underſtood, by virtue of this act, annex 
« ed to the Crown, after the form and tenor of the ſaid general ad 
« 1587; and as all the teinds of the remanent prelacies and kirklands of this 
« realm are annexed to the Crotun.“ | | ps 
In 1594, the King did, de novo, grant © the Abbey lands of Dunfermline, 
“ and teinds thereof, to the Queen, and to the heirs of her body by the 
King; whom failing, to return to the King and his ſucceſſors in the 
« Crown of Scotland.” And the charter contains a proviſion, diſabling 


the Queen to alienate without conſent of Parliament, 
N 


L 239 J 


ed to Obarles then Prince of Wales her ſon, afterwards Charles I. by 
whom and his tackſmen the ſame were poſſeſſed during his life, and have 
ever ſince followed the patrimony of the Crown. 2 8 

Upon this the defenders argued, 1mo, That the teinds of Dunfermline 
were annexed to the Crown by the ſaid act 1593; and alleged, that the 
exception of teinds in the act 1587, related only to teinds pertaining to a- 
ny parſonage or vicarage ; and therefore the reference which the act 1593 
makes to that act as to teinds, could not imply the non-annexation of 
teinds pertaining to the Abbey, and which never pertained to any parſon 
or vicar. Such conſtruction would defeat altogether the annexation of 


teinds by the act 1593: The reference muſt therefore be applied to the 


regulations ſhould be extended to the decime inclu/e of the Abbey. 

| 2, That the grant to the Queen, and to the heirs of her body by the 
| King, under reſtriction of not alienating without conſent of Parliament, 
did not alter the nature of the eſtate. It ſtill remained annexed proper- 
ty, and was conſidered as ſuch by Parliament; for the act of annexation, 
and the act confirming the grant to the Queen, paſſed in the ſame day. 
Similar are the caſes of the principality and of the Earldom of Ros, 
which are annexed property, though poſſeſſed by the firſt and ſecond 
ſons of the King. | ö | 
But, even ſuppoſing a temporary diſſolution by the grant to the Queen, 
yet the acceſſion of King Charles, her heir, to the Crown, put an end to 
that temporary diſſolution. The clauſe of return took place, and theſe 
teinds jure coronæ ſunk into the inheritance of the Crown as annexed 
property, and as ſuch have been enjoyed ever ſince. 
ztio, Charles I. being in poſſeſſion of theſe teinds in the 1625, his gene- 
ral revocation at that time could not relate to them. That revocation 
was the ground-work of the ſubſequent proceedings of the Commiſſion- 
ers, of the King's decreet-arbitral, and of the act 1633, and other acts 


acts, notwithſtanding the generality of their words, could not be intend- 
ed to go beyond the ſubjects of the revocation. At any rate, the words 


the caſe was not immediately under the view of the Legiſlature, cannot, 
by implication be extended to the teinds in queſtion, which were annex- 
ed to the Crown unalienably; without advice, decreet, and deliverance o 
the hail Parliament, for great and reaſonable cauſes, concerning the welfare of 
the realm, firft to be adviſed and digeſily confidered by the hail Parliament. 
Anſwered for the Purſuer: Imo, The teinds in queſtion ſeem never to 
have been annexed property; for the general. act of annexation 1587, 
excepts all other teinds but decimæ incluſæ And the words, pertaining to 
any parſonage or vicarage, mean all teinds whatever ; for all teinds are ei- 
ther parſonage or vicarage. And by the reference to this act, made in the 
particular act for the annexation of Dunfermline, the teinds of that Abbey 
were annexed no further, nor in any other manner, than the teinds of 
the other church-lands, none of which were annexed unalienably; there- 
tore the plea of annexation cannot bar the action. nom 
240, Suppoſing theſe teinds were annexed, yet they were again diſſol- 
ved by the grant to the Queen, and confirmations thereof in Parliament. 
The exception of this Abbey from the general a& of annexation, and the 
particular act annexing it to the Crown, immediately preceding the grant 
$ | | Wy 0 


Is 1618, upon the Queen's death, the Abbey lands and teinds deſcend- 


regulations of the act 1587, as todecime incluſæ only; meaning that theſe ' 


for plantation of kirks and valuation of teinds, down to the Union. Theſe 


of theſe general acts, which were made for other purpoſes, and where 
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to the Queen, evidently ſhow that the intent of the annexation was only 
to recover this eſtate to as web free from former alienations of par. 
cels thereof, which could be effectually done only in this way. Thus diſ. 


incumbered, it was immediately ſettled upon the Queen, and the heir, 
procreate between her and the King, as a private eſtate of inheritance; 


and the grant was ratifled by repeated acts of Parliament. In virtue of 
this, King Charles I. ſucceeded to this Lordſhip, not as being heir to the 
Crown, but as heir to his mother, and completed his titles as in private 
rights, and was infeft, and his infeftment duly recorded in 1619. Had 
he never exiſted, and had there been daughters only of the marriage, the 
eſtate muſt have deſcended equally among them; or had there been only 
one daughter, and the King had an heir-male of any ſubſequent marri- 
age, the Crown would have gone to ſuch heir- male, but this eſtate would 
have deſcended to that daughter. Thus, the eſtate might have been ſepa- 
rated from the Crown for ever, and cannot poſſibly be conſtrued to be 
any part of the annexed property: It could alſo have been alienated by 
the Queen, and any four of the Council appointed for her affairs. The 
heirs were under no prohibition from alienating, and could diſpoſe of it 
at pleaſure; and accordingly, by ſeveral grants of parcels of the Lord- 
ſhip, abſolute grants of ſome parts of the teinds thereof, and long leaſes 
of other parts of thoſe teinds, the eſtate is become of little or no yalue 
to the Crown. ip 5 

ztio, The acts regulating the valuation and fale of teinds, proceed up- 
on the general plan of the good, peace, and tranquillity of the kingdom; 
with the intent, That an univerſal order ſhould be eftabliſhed within the king- 
« dom, concerning the matter of teinds, and that every heritor ſhould have and 
* bruik his own teinds, of whatſoever nature the ſaid teinds are. The act 1690, 
extends the regulations of former ſtatutes for the ſale of teinds, to all 
teindt, except ſuch as were appropriated for the proviſion of Miniſters ; 
which, although allowed to be valued, are exempt from ſale. The 


© 


- ſubſequent acts proceed upon the fame general plan, and, when excep- 


tions are judged neceſſary, they are particularly mentioned. As there- 


fore no exception of the teinds of annexed property was ever made by 


any of the acts, ſuch exception cannot now be introduced contrary to 


the general plan of all theſe ſtatutes, and to the liberal conſtruction 
which they have uniformly received. . 

As to the objection, That the acts in the 1633, and ſubſequent acts, 
ought not to be extended beyond the revocation in the 1625, and the pro- 
ceedings in the 1628 and 1629, ſaid to be the ground-work of theſe acts; 
and therefore that the teinds of Dunfermline being in the 1629, the King's 
property, could not fall within the revocation and ſubmiſſion; and, by con- 
ſequence, not under the ſtatutes relative to the ſale of teinds: r 
in the firſt place, That the objection proceeds upon a miſtake in fact; for 
it ſuppoſes that the revocation in the 1625 found the whole Lordſhip of 
Dunfermline in the King's poſſeſſion at that time; and conſequently, no ob- 
je& of the revocation: Whereas the fact is, that the revocation expreſsly 
mentions and annuls ſeveral grants of lands and teinds, part of this very 
Lordſhip, made by the King's mother and himſelf; and conſequently, by 
the purſuer's own argument, the teinds of this Lordſhip muft as much be 
an object of the act 1633, as any other in the kingdom. In the ex 
place, even the decreet-arbitral, pronounced by the King in the 1627, 
contains a general regulation for all teinds, and, in expreſs words, includes 
theſe belonging to the King. Laftly, The words, of the act 17. Parliament 


4 


1633, 


of 


| 251 ] 


1633, are entirely general, without reference to any preceding tranſac- 
tion, which not being made the ground of the act, cannot influence or 
reſtrain its expoſition. _ „ 1 A 

% The Lords decerned in the ſale of the teinds, parſonage and vica- 


4 rage of the purſuer's land, at nine years purchaſe, &c,” B. 


AR. Lockhart. Alt. Craigie, Grant. 


N. CLXXVI. 16th January 175 6. 


"MICHAEL, FOHN, HERRIES, MARGARET, ANNE, and 
ISOBEL MALCOLMS, Children of the deceaſed Michael Malcolm of 
Balbedie, by Anne Blackwood, his ſecond Wife, and the ſaid Anne Blackwood 


as Protutor for them, ; 

5 AGAINST | | 
7 FAME S MALCOLM of Balbedie, only Son of the ſaid Michael Malcolm 
by his firſt Wife. . | 


HE defender ſucceeded to his father as heir of entail to the eſtate 
of Balbedie; the purſuers brought an action againſt him for ali- 

ment. | of 

Pleaded for the defender: That he ſucceeded to the eſtate of Balbedie 
as heir of entail, and did not repreſent his father ; and therefore was 
not bound to aliment his father's children. : 

Anſwered for the purſuers : That the law of nature diQtated, that chil- 
dren, whoſe tender age rendered them incapable of alimenting them- 
ſelves, ſhould be alimented by others, by their father in the firſt place, 
if he be alive, and in a condition to do it, by the public, if they have 
no relations able to aliment them: but, where they have one ſo near as 

a brother, it is a duty incumbent on him to do it; and, were it not ſo, 
their condition would be worſe than that of foundlings, the offspring 
perhaps of vice and infamy ; becauſe the pariſh may juſtly refuſe to a- 
liment thoſe whoſe brother is the man of the greateſt property in it. 

By the Roman law, brothers, whether they ſucceeded to any thing by 

their father or not, were bound to aliment indigent brothers and ſiſters, 

L. 1. H 2. f. De tut. et rat. diſir. And as the Roman law is of great au- 

thority with us, in all caſes where our municipal cuſtoms do not differ 

from it, ſo in this caſe, when it is ſo ſtrongly founded in nature and 

humanity, it ought to be our rule. And, in fact, brothers have often 

been found liable to aliment their brothers and ſiſters ; and, although 

the judgment has ſometimes been put upon the footing of their repre- 

ſenting their father, yet that could not be the only, nor indeed the pro- 

per foundation for it : for, although the alimenting of children be an 

obligation binding upon the father, yet, if he has not provided for the 
diſcharge of it in his lifetime, it has received no civil form; and being 

therefore merely natural, cannot, in ſtrict law, be made effectual againſt 

his heir. Nor was it ever found to be effectual againſt a man's heir, 

except 1n the caſe of a brother. Thus, although the Crown taking by 
forfeiture, is ſucceſſor titulo lucrativo to the forteiting perſon, yet the 

Crown was never found to be obliged to aliment the children of the at- 
tainted perſon ; and therefore it is rather the near relation which is be- 

Uuu twixt 
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twixt brothers and ſiſters, than the repreſentation of the father, that ; 
the foundation for giving the aliment. e ee ee; Ii 
_ Replied for the defender: That, by the law of nature, there lies an 
obligation on thoſe who are able to give charity towards the alimentin 
of perſons in indigent circumſtances ; but by no civil ſanction is this 
obligation enforced, nor its extent aſcertained: and to load one perſon 
with the burden of the whole aliment, even of his neareſt relation 
were unreaſonable, except in the caſe of parents and children. 

A father is bound to aliment his children ; if he refuſe, the laws of 
this country will compel him; and the obligation which the laws ren. 
der effectual againſt the father in his lifetime, can alſo be made effectu- 
al againſt his repreſentatives : this Court therefore has often found, that 
an elder brother was bound to aliment his father's younger children; 
becauſe he repreſented his father paſſive ; and the putting the judgment 
upon that medium, was in effect finding, that had he not repreſented his 
father, he would not have been liable in ſuch aliment. The caſe of a 

forfeiture is ſingular, and there the Crown is not bound to aliment the 
children of the attainted perſon ; becauſe the forfeiture cuts off or cor- 
rupts the blood; ſo that the children can claim and enjoy nothing by 
or through their father. 1 I 1 
There is no arguing from the relation betwixt parents and children to 
the relation betwixt brothers and ſiſters, the relations being altogether 
of a different kind: and if a brother ſhould be found liable to aliment 
his brothers and ſiſters, by a parity of reaſoning, failing brothers, couſins 
would alſo be liable ; for their relations differ not in kind, but in de- 


ee. „ 
The Lords found no aliment due.” 5 1 


Act. Wedderburn. Alt. Heu Dalrymple, 
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© Ranking of the CREDITORS of Kinminity. . 


Sutherland, Alexander ſettled his whole eſtate upon himſelf, and the 
eirs-male of the marriage, &c, in common form, and a competent join- 
ture upon his wife; after which followed this clauſe : © Provided al- 
„ ways, likeas, it is hereby ſpecially provided and declared, That in cafe 
there ſhall be heirs-male of the {aid marriage, then, and in that caſe, 
** the {aid Mary Sutherland ſhall be bound and obliged, as by the accepta- 
tion hereof ſhe binds and obliges her, to pay yearly to the ſaid heir- 
„“ male, and failing of him, to the heir-male of his body allenarly, but 
to none of the ſaid Alexander Sutherland his other heirs, the ſum of 200 
© merks Scots money, and two chalders of meal, or the price of the {aid 
„ two chalders in money, conform to the fiars of the Commiſſariot of 
„Murray, in the option of the ſaid Mary Sutherland. And further, if 
it ſhall happen the ſaid Mary Sutherland to marry another huſband, 
« after the ſaid Alexander his deceaſe, then, and in that caſe, ſhe binds 
and obliges her, to pay yearly to the ſaid heir-male, and to the heirs- 


* male of his body, but to none of the ſaid Alexander his other heirs, Tr 
| | 6c um 


I: the contract of marriage betwixt Alexander Sutherland and Mary 
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« ſam of 100 merks Scots money, and one chalder of meal, or the price 
« thereof, in manner above mentioned; and that by and attour the ſaid 
« 500 merks and two chalders above written, and that out of the firſt 
« and readieſt of the mails and duties of the ſaid liferent-lands ; with 


« foreſaid, the ſaid liferent-lands, and this preſent right is burdened.” 
At the time of this contract, Alexander was clear of debt, and Mary 
brought a fortune with her ſuitable to the proviſions. 
Afterwards Alexander contracted great debts. Of the marriage there 
was an heir-male, who, upon Alexander's death, renounced to be heir 
to him; the creditors of Alexander took decreet cognitionts cauſa, and 
brought the eſtate to a ſale. | Ng 
In the ranking of the creditors, Mary Sutherland claimed to be ranked 
for her whole jointure : The creditors objected, That, in terms of the 
proviſo, there being an heir-male of the marriage, ſhe ſhould be cut off 
from 2co merks and two chalders of meal yearly, of her jointure. 
The creditors laid their plea thus: That the proviſo was no other 
thing than a reſtriction of the wife's jointure in a certain event, and of 
conſequence an enlargement of the father's fee in that event; but as the 


provided to the heir-male only as a right of ſucceſſion in the ſame man- 
ner; and both the reſtricted ſum and the fee of the eſtate being provi- 
ded to him only per exprefſum as heir-male to his father, he has no more 
intereſt in competition with his father's creditors in the former, than he 
had in the latter: he cannot take either, except as heir; but to be heir 
of line he has already renounced ; and, if he claims as heir of proviſion, 
the ſum which he takes muſt be ſubjected to his father's debts. | 
Anſwered for Mary Sutherland: The proviſion was not a reſtriction of 
the wife's jointure to enlarge the huſband's fee, but merely an obliga- 
tion upon the wife to aliment the heir-male after his father's death : 
the mother brought a ſuitable portion with her, ſhe had a right to de- 
mand this aliment for the heir; the father was clear of debt, he had a 
right to give it: the preſent creditors ſaw both him thus denuded, and 
her thus bound, and yet contracted with him. If a third party had 
ſettled an annuity upon the Lady, for behoof of the heir-male of the 
marriage, or if Alexander had ſettled an annuity upon a third party, un- 
der an obligation to pay a part of it to his heir-male, no creditor could 
have touched it: it would be odd if parents were the only perſons bar- 
red by the law from taking care of their own children, when they fol- 
low out the ſame methods which would protect their own gifts to the 
children of others. To entitle the heir-male to take the aliment in 
queſtion, there is no occaſion for his connecting himſelf with his father. 
In the proviſo it is only the heres defignative that is intended, it is not 
the heres adlu; it is ſufficient for him to ſtand in ſuch a relation, that 
he might be entitled to ſerve to Alexander, if he thought fit. | 

* The Lords found, That the proviſion in the contract of marriage 
to the heir-male does not diminiſh the Lady's liferent, nor does 
it belong to the creditors ; and therefore preferred the Lady to 
the creditors for her full liferent.” J. D. 


For the Creditors, Burnet, Alt. Ferguſon. Reporter, Juſtice Clerk, Clerk, G:b/on. 
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fee of the eſtate was provided to the heir-male of the marriage only as 
a right of ſucceſſion to his father, ſo the benefit of the reſtriction was 
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« the payment of which money and victual, in the reſpective events a- 
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23d Fanuary 1756, 


Ne CLXXVIII. 1 las as 
jog PATRICK SOUPER, . 


3 AGAINST ET 6 
The Creditors of ALEXANDER SMITH. 


ALEXANDER SMITH being inſolvent, did, at a meeting of his 
creditors, write the following letter, directed to Fohn Watſon: 4 
hereby empower you to cauſe roup and ſell the furniture of my houſe 
and liquors in my cellars, for the behoof of my creditors.” N 
In conſequence of this letter, Watſon rouped part of the goods. 
Souper, a creditor of Smith's, who had not been preſent at the meet- 
Ing, arreſted in the hands of Watſon. This brought on a competition 
betwixt him and the other creditors th 
Pleaded for the creditors : Watſon was truſtee for them, he was ac- 
countable to them, and not to Smith: there was a jus gueſitum to them 
by Smith's letter; therefore an arreſtment in the hands of their truſtee 
was inept. „„ | | 
Anſwered for Souper: The mandate flowed from Smith, it was reyo- 
cable by him, it would have fallen by his death; and therefore the ar- 
reſtment in the hands of the mandatarius was an apt diligence, 
« The Lords found, That the goods ſold, and the prices thereof re- 
e ceived by Watſon, belonged proportionally to the creditors, ac- 


8 cording to their debts.“ J. D. 
AQ. Hamilton-Gerdon. Alt. J. Craigie. | Clerk, Kirkpatrick, 
Ne CLXXIX. | __ 277th January 1750. 


ROBERT MURRAY, 
AGAINST 


FAMES MANSFIELD. 


HILE Wood a meſſenger, employed by Mansfield, was poinding 
the goods of Fack/on, Meek a meſſenger, employed by Murray, 
attempted to join him in the poinding ; and when forced by the firſt to 
deſiſt from his attempt, took a proteſt that he ſhould be conjoined in 
the poinding. | th | 
The Lords having found Murray entitled to a ſhare of the goods which 
he had thus been prevented from poinding, a doubt occurred, by what 
proportion this ſhare ſhould be aſcertained, whether the produce of the 
poinding ſhould be divided equally betwixt both parties, or ſhould be 
divided in proportion to their debts. _ | 
Pleaded for Murray, the creditor in the leſſer ſum : He who is debar- 
red from poinding ought to have that value which he would have poind. 
ed, had he not been debarred: and it is to be ſuppoſed, that one mel 
ſenger would have poinded as quick, and as much as the other. Pl ade 
| ea 
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Pleated for Mansfield, the creditor in the greater ſum: In analogous 
caſes, the diviſion is pro rata'; as in arreſtments uſed on the fame day, 
and in adjudications led within year and day. 4? 
It is contrary to equity, that a creditor for a ſmall ſum ſhould receive 
full payment of his debt, when another, for a great ſum, and equally 
forward in diligence, does not draw above one-tenth part of his. 
Beſides, when a meſſenger . for two creditors, the produce of 
the poinding is divided according to the debts. Now, here Meek de- 
fired only to be conjoined in the poinding; and conſequently only de- 
fired that the produce of the poinding ſhould be divided according to 
the debts. 32 rl . 
4 The Lords found, That the diviſion muſt be pro rata, according to 
«© the amount of the reſpective debts, in the ſame manner as if the 
4 parties had been conjoined in the poinding.“ J. D. 


AQ M. Queen. Ale, Lockhart. | | Clerk, Gibſon. 


Ne CLXXX. 27th January 1756. 
Ranking of the CREDITORS on the Eftate of Tulloch. 


N the year 1736, Margaret Bayne, a creditor of Bayne of Tulloch, ad- 
judged his lands of Tulloch, and was infeft in April 1740. 
From July 1745 till November 1747, four other adjudications were de- 
duced ; but no infeftment followed on them. 
In December 1747, the truſtees of Andrew Drummond adjudged the ſame 
eſtate, and on their adjudication were infeft. | 

In the ranking of the creditors, on a. judicial ſale of the eſtate of 
Tulloch, it was allowed that Margaret Bayne was the preferable creditor ; 
but a diſpute aroſe for the next preference, betwixt the four next ad- 
judgers, and the truſtees of Drummond. | 
The queſtion came to be, Whether in adjudications without year and 
day of the firſt effectual one, the next adjudgers not infeft, or adjudg- 
ers after them being infeft, ought to be preferred. f 

Pleaded for the adjudgers infeft: The effect of the firſt adjudication 
and infeftment, is not to denude the debtor of the property of the lands 
under redemption, but only to give the creditor a pignus pretorium, or 
right in ſecurity ; an adjudication creates not a transfer of the proper- 
ty, but only an incumbrance on it; conſequently one cannot be fully 
diveſted but by infeftment; and therefore the laſt adjudgers firſt infeft 
muſt be preferred. 8 

The general rule of the law of Scotland is, That in land- rights which 
are completed by infeftment, the firſt infeftment is preferable, even 
where the diſponer himſelf has only a perſonal right to the lands, and 
may appear to have been denuded of that perſonal right by his diſpoſi- 
tion; yet his laſt diſponee, laſt infeft, is preferred to his firſt diſponee 
not infeft: in adjudications, which are only legal diſpoſitions, the ſame 
rule ſhould take place. I 0 
Pleaded for the adjudgers not infeft : An adjudication is not a pignus 
Pretorium ; on the contrary, in its origin in the ſtatutes of Alexander *. 
| : + + an 
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and James III. it was ſimply a ſale at a price, under a faculty of re- 
demption, competent to the debtor within ſeven years. 
In conſequence of this, the debtor being denuded of his right to his 
lands, in favour of the firſt adjudger, by charter and ſeiſin, and nothing 
remaining with him but a right of reverſion, this right of reverſion is 
carried by a ſecond adjudication, as effectually without infeftment a; 
When a debtor is denuded of a part of his lands by infeftment upon 
a proper wadſet, the right of reverſion, which remains with him, is fully 
carried by adjudication without infeftment; adjudications are legal con. 
veyances under reverſion. The ſame rules then, which apply to the re- 
verſion of other redeemable ſales, or wadſet- rights, apply to them. 
The argument for the adjudgers not infeft is ſtrengthened by expe. 
diency; for if every creditor without the year was obliged to take a 
new infeftment from the ſuperior, to prevent his being cut out by the 
ſubſequent diligence of other creditors, the burden upon creditors would 
be increaſed, and their fund of payment leſſened. *h 
* The Lords preferred the ſimple adjudications without infeftment, 
s according to their dates, notwithſtanding the infeftment upon 
the adjudication at the inſtance of Drummond's truſtees,” ]. p. 


For the Truſtees, Lockhart. Alt. Ferguſon. Reporter, Kames, Clelerk, Kirtparrich. 
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9 85 HOUS TO U N of obnſtone, <A 

| CO End; 
STEUAR T NICHOLSON of Carnock. 


IN the 1711, Lady Schau executed a ſtrict entail of her eſtate of Car- 
nock, in favour of her daughter Lady Houſtoun as inſtitute, and a cer- 
| tain ſeries of heirs. rp | EY WT nn 
Of the ſame date, ſhe aſſigned over to her daughter certain annuities 
owing by her ſon Sir John Schaw, and took an obligation from her, that 
theſe annuities ſhould be employed in purchaſing of lands, or laid out 
upon good ſecurity to the ſame heirs, and under the ſame proviſions as 
the eſtate of Carnock. | 5 e Ts 
In the 1740, Lady Houſtoun recovered by a law. ſuit L. 2026 of theſe 
annuities, and lent them to Lord Napier upon his heritable bond, pay- 
able to herſelf, her heirs and aſſignees : but this ſum being afterwards 
paid up by Lord Napier, it was lent out to different hands, upon perſonal 
bonds taken to Lady Houftoun, her heirs or aſſignees. | 
Lady Houftoun executed a general diſpoſition of all her effects to her 
daughter Mrs Cunningham of Enterkin, burdening her with payment of 
her debts, and with employing the L. 2026, in terms of the above olga. 
tion and entail. _ CE TIE cen eee eke 7 
Lady Houſtoun, in her ſon Sir Fohn Honſtoun's contract of marriage, dil- 
oned to him the eſtate of Carnock, and died in January 1750. Sir Fobn 
lived till Zuly 1751 ; but never made any demands upon Mrs Cunning- 


ham of Enterkin for the L. 2026, either principal or interefts, nor 5 


\ 


. 


 floun of Fobnſtone his executor nominate, and the heir of entail of Car- 
oel, concerning the intereſts of that ſum, which had become due du- 
ring Sir Fobn's apparency. The heir contending that they were in bæ- 
reditate jacente of the Lady Houfloun, and now carried by his general ſer- 
vice to her. And the executor, that Sir Fohn had the rigbt to theſe inte- 
reſts ; which rigbt is now tranſmitted to him. 

: Pleaded for 61 heir: Sir John certainly died in the ſtate of apparency 
with regard to this money. A ſervice was neceſſary to veſt it in him. 


take but by a ſervice to her. By bare exiſtence they could not come 
into her right, without making up a title to ſnow that they were the 
heirs called by the deſtination: the foreign axiom, Mortuus ſaſit vivum 
has no place in the law of Scotland. Had the money remained with Lord 
Mpier upon heritable ſecurity, or if it had been employed in purchaſing 
land in terms of the entail, it could not be veſted in Sir John without a 
ſervice; and its being upon perſonal ſecurity will make no difference. 
The rents of lands, and the intereſts of bonds unpaid during the life 
of an apparent heir, do not go to his executors. A feudal right cannot 
be eſtabliſhed without infeftment, and when once eſtabliſhed, it cannot 
be tranſmitted, but by particular forms. The heir neglecting theſe forms, 
and dying in a ſtate of apparency, is no more regarded in queſtions con- 
cerning the eſtate, than if he never had exiſted. But the heir complying 
with theſe forms, and making up his title by fervice, connects with the 
predeceſlor laſt vefted and ſeiſed, and his infeftment is drawn back jitone 
Juris to that predeceſſor's death, and carries all right which was in him. 
Upon this principle it is, that an adjudication contra hæredilatem jacen- 
tem has been found to carry the rents which fell due, during the time of 
an intermediate apparent heir. Di. of Dec. vol. i. f. 358. And like- 
wiſe, that adjudications upon a ſpecial charge do carry bygones from the 
death of the predeceſſor laft infeft, x 3th February 1740, Dickſon. If theſe 
rents go to the executors of the apparent heir, they could not be carried 
by theſe adjudications ; the creditor adjudger muſt purſue the executor 
for them, though the apparent heir neither repreſented the debtor, nor 
was liable in the debt; and the adjudger would be liable to repeat theſe 
rents to any perſon who ſhall confirm executor to the apparent heir. 
But ſuch rents are carried by theſe adjudications, and muſt likewiſe be 
carried by a ſervice which has been found to be equal to an adjudication. 


the eſtate, any privileges indulged to him with regard to that eſtate are 
invita juriſbrudentia ; the progreſs of the law in admitting ſuch privileges 
may be ſeen in the Dick. vol. i. fol. 358. So far as he poſſeſſes and up- 
lifts the profits, he cannot be challenged ; but there the law ſtops : the 
rents unuplifted do not tranſmit to his executors ; becauſe his privilege 
of poſſeſſion cannot be transferred to them. In the ſame manner as in 
heirſhip-moveables, poſſeſſion is a complete title without ſervice; but, 
if the heir die without attaining poſſeſſion, they do not belong to his exe- 
cutor, but paſs to the next heir. And, in like manner, poſſeſſion, is a 
complete title in other moveables poſſeſſed by neareſt of kin, without 
confirmation ; but, if they have not poſſeſſed, they do not tranſmit to 
their executors. 2 | 

Theſe principles have been eftabliſhed by repeated deciſions, obſerved 
m the Dich. vol. i. f. 358. particularly in the caſe of M*Brear, And by 


up any title to them. Upon his death a competition aroſe between u. 


Lady Houftoun was "firſt fiar and inſtitute, ' and the next heir could not 


As an apparent heir is confidered in law to have no connection with 
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the opinion of our beſt lawyers. Vid. Stair, J. 199. and 200, I Dowal, 


vol. ii. f. 324+, and Enfline, f. 372. And as thele deciſions and opinig 
have been A 8 rſtood, and men have accommodated their 


ſettlements to them, it becomes highly dangerous to deviate from them. 
even though they were erranequs... sn. Tg 
Pleaded for the executor : There was no. feudum fiecunie here conſtitu- 
ted, to which Sir John could make up titles by ſervice. He was dired. 
ly creditor to Lady Hogyfloun, by her obligation granted to her mother; 
and, after her death, he was creditor to her repreſentatives. He could 
have purſued upon that obligation, without producing any ſervice 
which is never neceſſary ad fadum demonſtrandum, and where no ſubjeq 
is to be carried by it, The caſe is ſimilar to the obligation in a con- 
tract of marriage to ſecure a ſum. to the heirs of the marriage. If the 
obligation is implemented, the heirs muſt take by ſervice : but, if the 
ſum 1s not ſecured in terms of the obligation, the children are creditors, 
and need no ſervice, 2d February 1732, Campbell contra Duncan ; 16th 
February 1737, Keuh contra Coutts, Here, if a ſervice was neceſſary, it 
was ſupplied by the diſpoſition of the eſtate of Garnock to him. 
But, allowing that a ſervice was neceſſary, and that Sir John died in 
a ſtate of apparency, it was ſtill contended, that the intereſts in que- 
ftion belonged to his executor. 'The law has given to apparent heirs 
many important rights and privileges. The moſt important of all theſe, 
is the intereſt he has in the rents of his predeceſſor's eſtate : he can force 
the tenants to pay ; his creditors can affect them by arreſtment, either 
during his life, or after his death, 2oth December 1662, Lady Tar/apic. 
Theſe powers can ariſe from no other principle, than that the rents be- 
long to him, as they fall due, whether they be uplifted or not; and of 
conſequence go to his repreſentatives. 
This intereſt of an apparent heir is a right in him diſtinct from the 
right of property, both as to its conſtitution and effects. The right of 
property can only be conſtituted and tranſmitted by particular forms, 
and theſe may not be ſupplied by equivalents; but the right of poſſeſ- 
ſion ariſes ige jure to the heir, by the operation of the law. No form 
or act on his part is neceſſary, It devolves upon him without his know- 
ledge, as in the caſe of an heir abroad, or an infant, 18th J¼/ 1727, Sir 
Alexander Ogilvie againſt Sir Alexander Reid: if therefore the rents are 
carried by this pofſeſſory title, and if an apparent heir has a right to them, 
that right, with every other moveable right, paſſes to his executor. 
. This diſtinction between the right of property and of poſſeſſion, is laid 
down by Lord $S/air, in many places of the I/ftitutes, L. 2, tit. 1. 9 22. 
tit. 3. $16. L. 3. tit. 5. $2. The deciſion M*Brear, as collected by Starr, 
iſt July 1681; and by Preſident Falconer, 20th November 1683, ſtands 
with the executor, Lord Harcus indeed makes an addition to this deci- 
ſion; but this reſts upon his ſingle authority, and is in ſome meaſure an 
abſtract point, not in the caſe; and the other deciſions collected in the 
Dictionary, reſt too upon his evidence, which will not be held ſufficient 
authority to ſet afide a ſyſtem of law founded on principles, ſupported 
by Lord Stair, and confirmed by deciſions. ron 
* The Lords preferred the executor.” W. 8. 


For Executor, Craigie, Lockhart & Wallace. For Heir, Fergu/on & W. Stewart. 
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AGAINST 
STEUART NICOLSON. 


Aby ScHaw entailed her eſtate of Carnocl and certain annuities 
z which were afterwards found to amount to I. 2026, in manner 
mentioned in the former deciſion, upon her daughter Lady Houfton as 
inſtitute. Ae en | SN 
This entail contains a clauſe, declaring, * That the ſaid Lady Houſton 
4 her heirs of tailxie ſhall have power, each of them, to provide their re- 
© ſpective hufbands and wives in a competent liferent out of the fore- 
« ſaid eſtate, not exceeding a juſt third of the rents thereof, by way of 
* Jocality, which ts to be in full to them both of courtſey and terce.” 

By an after clauſe in the end of the entail, ſhe appoints her daughter 


ed eſtate, © and take the rights to herſelf and the heirs of tailzie, under 
the ſame proviſions, conditions, declarations, clauſes irritant and reſolutive, 
„ above expreſſed.” rn 

In the year 1744, Sir Fobn Houſton, apparent heir to Lady Houffon in 


of marriage Lady Hoſfon diſponed to Sir John her eſtate of Garnock; 
and Sir Jobn granted his Lady a liferent-infeftment of a third of the 
faid lands, and became bound to pay her a further annuity of 1600 
merks yearly: And, for her further fecurity of the ſaid annuity, 
Lady Houfton aſſigned to her a third part of the yearly intereſt of 
the L. 2026, at that time lying in Lord Napier's hands upon heritable 
« fecurity.” And, on the other part, Miſs Cathcart © aſſigned to Sir Fohn 
her bond of proviſion of L. 2000, L. 500 thereof to himſelf ſimply, for 
„his own behoof, and the other L. 1500 to him in truſt, for her ſecuri- 
« ty of the liferent-annuity of 1600 merks yearly, and of the provi- 
* fions ſfipulated to the daughters of the marriage; and after theſe are 
_* ſatisfied, to Sir Fohn for his own uſe and behoof.” FEE 
Lord Napier having paid up, the L. 2026 to Lady Howfton, ſhe lent it 
out to ſundry debtors upon perſonal bonds; and having executed a ge- 
neral diſpoſition of all her effects to Mrs Cunningham of Enterbin, ſhe bur- 
dened her with employing the L. 2026 in terms of the entail. 

Lady Houflon and Sir ohn being both dead, Mr Honſton of Fohn/tone, 
Sir John's executor, brought a proceſs, concluding, That Mrs Cunningham 
ſhould lay out the L. 2026, in terms of the entail, to the end that a new 
right and ſecurity might be granted to Sir John's widow, to the extent 
of a third part of the intereſt of that ſum, and that Stewart Nicolſon, the 
heir of entail, ſhould be decerned to relieve him the purſuer, of the ſaid 
annuity to that extent. = | 
Pleaded for the heir: Ino, Lady Honfton had no power by the entail, 
to burden the lands with any annuity. She was married, and the mu- 
tual proviſions betwixt her and her huſband afcertained before the en- 
tail was made; this faculty of granting liferents is therefore confined 
to her heirs of tailzire, no ſuch power is given, or meant to be given, to 
her the 1n/litute. os 
| ye Y y y 2do, 


to employ the annuities to buy lands, and annex the ſame to the entail- 


the eſtate of Carnocb, was married to Miſs Cathcart; and in the contract 
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Add. Craigie, Lockhart & Wallace. Alt. Ferguſon & W. Stexart. 
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| 2d», The faculty of burdening with the liferent extends only to the 
entailed eftate of Carnock; for it is declared, That a locality of a third 


part of that eſtate ſhall be in full of both courtſey and terce. And, if 


this money were fixed down under ſuch a burden, the purpoſe of the 
entailer to have it laid out in purchaſing lands, muſt be diſappointed. 
3tio, This faculty could not be uſed by Lady Honſton in favour of the 
wife of her ſon. The heirs are allowed to provide their reſþe#ive hf 
bands and wives in liferents, but not the huſbands or wives of their appa- 
rent heirs. _ \ . i bog 
40, Sir John, by his contract of marriage, is clearly the principal deh- 
tor in the additional annuity of 1600 merks ; Lady Houſton's interpoſi- 
tion in favour of the young lady is only for her further ſecurity; it can- 
not relieve the principal debtor, or his repreſentatives. On the contra- 
ry, Sir Jobn's executor muſt relieve and diſburden the IL. 2026, as Sir 
John has left enough to pay all his debts. - „ 
Pleaded for Mr Houſton, in anſwer to the firfl: Lady Houfton, acting in 


\ 


concert with her ſon Sir Jobn, who was an heir of entail, and was em- 
powered by the entail to give his wife a liferent, did not exceed her 
powers in granting the ſecurity now in queſtion. 

To the ſecond The I. 2026 is to be ſettled under the ſame provifion; 
and conditions with the eſtate of Carnock. _ 

To the third: That Lady Houfton could diſpone her whole eſtate to 
her ſon, who was alioqui fucceſſurus; ſhe might therefore, a fortiori, give 
this liferent to his widow. . poteft majus poigſt minus. 

To the fourth No traces of a principal and fidejuſſory obligation can 
be diſcovered in this marriage- contract; there 1s a perſonal obligation 
upon Sir Fohn, and a real ſecurity granted by Lady Houſton, and the per- 
ſonal obligation muſt be abſorbed in the real ſecurity. If it were not 


ſo, in every heritable bond, the heir of the debtor would be entitled to 


a relief againſt the executor, as theſe bonds, in their uſual ſtyle, always 
begin with a perſonal obligation to pay, and, for the creditor's further 


| fecurity, the debtor becomes bound to infeft him in particular lands; yet 


unqueſtionably ſuch bond belongs to the heir of the creditor, and muſt 
be paid by the heir of the debtor. - . 
It was further inſiſted for Mr Houfon : That Sir Jahn, by ſurviving 
his mother, became creditor in this entailed money, which veſted in 
him without a ſervice ; and as after his mother's death, he had undoubted 
power to grant this liferent-proviſion to his lady, his ſucceſſion, as jus ſu- 
perveniens, muſt operate retro to render valid that liferent-proviſion 
which his mother, with his conſent, in his own marriage-contract, had 
ranted. 5 . 

To this it was agſwered Sir Jobn's ſurvivance could not eſtabliſh a 
right in him to this entailed ſubject, without a ſervice. And, ſeþaratim, 
jus proves to a conſenter, will not confirm the right conſented to, 
although it may be otherwiſe, ab: jus ſuperventt to the principal diſponer. 
„The Lords found, That Lady Houſton had power to provide the 

« wife of her ſon the apparent heir, in his contract of marriage, 

in a jointure to the extent of a third part of the entailed money, 
and that the repreſentatives of Lady Honſton are bound to imple- 

** ment the ſaid obligation.“ $6 W. s. 

Clerk, F orbes. 
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N CLXXIII. 8 | PT 28th Fanuary 1756. 
hs outta EDWARD PRIMROSE _ 
AGAINST 
FOHN PRIMROSE. 
IN the 17 37, Jobn Primrofe diſponed his lands of Burnbrae to the 
| purſuer, his heir at law: But, in the 1752, when betwixt 70 


and 80 years of age, and confined to his bed, he deſtroyed that diſpo- 


ſition, and diſponed the lands to the defender, the ſon of his natural 
w_. —_ wag, 
Phe Primroſe neither went to kirk nor market after executing the laſt 
diſpoſition, and died within 41 days of its date. | 
The purſuer obtained himſelf ſerved heir in general to Fohn Primroſe, 
and brought a reduction of the diſpoſition 1752, upon the head of death- 


bed. 

The defender contended : That the deceaſed was not on deathbed when 
he executed the deed, but was only confined to his bed by old age, and 
a weakneſs in his feet : That he died of an apoplexy, with which he 
was ſeized eight days before his death. | 

“The Lords allowed a proof to both parties of the condition of the 
“health and capacity of the deceaſed, at the time of his granting the 
© diſpoſition quarrelled, and for ſome time before and afterwards to 
the time of his death.? | | 

At adviſing of the proof, the purſuer pleaded from the evidence, that 
the deceaſed had been ſeized with the gout in his hands and feet, about 
14 years before his death; and that the fits of that diſtemper general- 


ly recurred upon him twice a-year: That he had been ſeized with an 


iliac paſſion about a year and a half before his death: That this diſtem- 
per was removed by proper medicines ; but that his conſtitution had 
been thereby impaired : That watery ſwellings appeared in different 
parts of his body ; and that he had remained bed-rid for ſeveral months 
before his death : "That the ſurgeon who had formerly attended him, 
and who had occaſion to ſee him about a week before his death, de- 
poſes, That in his opinion the iliac paſſion threw him into a lingering 
diſtemper, whereof he at laſt died: That other perſons who ſaw the de- 
ceaſed both before and after the date of the deed quarrelled depoſe, 
That he appeared to be in trouble, and to be an infirm and dying man 
That, a few days before his death, he was ſeized with a trembling fit, 
and from that time became ſenſibly weaker and weaker till he died ; 
but that this fit muſt not be conſidered as a new diftemper, but as the 
criſis of the diſtempers under which he had long laboured. 

The defender anſwered: That, at the time of executing the deed, Fohn 
Primroſe did not appear to have contracted the diſeaſe whereof he died, 
nor indeed to have been affected with any diſeaſe at all. He was con- 
fined to his bed by old age, and a weakneſs in his feet, occafioned by 
former fits of the gout. .He was ſeized with a trembling fit a very few 
days before his death, and more than a month after he had executed 
the diſpoſition quarrelled : From that fit is the diſeaſe whereof he died 


to be dated, the iliac paſſion being an acute diſtemper, could not be the 
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cauſe of his death after an interval of a year and a half. Neither 
could the gout be the cauſe of his death; for that it was fixed in the 


extremities of his body, and a gout of that nature is not held to be a 


diſeaſe rendering one incapable of diſpoling of heritage. Beſides, the 
deceaſed was not actually affected with the gout when he executed the 
diſpoſition quarrelled, but had only contracted a lameneſs from former 
attacks of that diſtemper. The ſudden illneſs whereof he died, can no 
more be connected with the gout and iliac paſſion, than an ague in one 

ear, and a flux in the next, can be connected with a fever whereof one 
dies in the third year. | AS” 4 | 

*The Lords found the reaſon of reduction relevant and proven, and 


4 


reduced the deed.” ky 
Act. A. Pringle & Bruce. Alt. Miller & Lockhart. | "Clerk, Kirkharicl, 
N* CEXXXIV. l qth February 1756. 


The MINISTERS and HERITORS of Eyemouth, and PROCURATOR for 


the Church, 


AGAINST 


The OFFICERS of STATE as Patrons, WILLIAM Earl of Home as Titular 


and the HERITORS and MINISTER of Swinton. | 


HE pariſhes of Swinton, Paxton and Eyemouth were parts of the 
erected priory of Coldingham; and the ſtipends of theſe pariſhes 
were allocated in ſuch manner, that the miniſter of Swinton received 
about three chalders of vidual out of the teinds of Paxton, and one 


chalder out of the teinds of Eyemouthb. The commencement of this 
allocation, which was probably made to ſerve the convenience of the 
titular, did not appear; but by the record of an old proceſs in the 


1663, touching the right of the priory of Coldingbam, betwixt the Earl 
of Home and Sir Alexander Home, it appeared, that, in the year 1643, the 
miniſter of Sinn had a decreet of augmentation, whereby he had three 
chalders eight bolls victual of the readieſt of the teinds of Coldingham. 

In the year 1675, the miniſter of Zyemouth obtained a decreet of aug- 
mentation, which allocated to him the chalder, payable out of Eyemeuth 
to the miniſter of $2w:inton; but the miniſter and heritors of Swinton were 
not made parties to that decreet. . | 

In the year 1676, the miniſter of Sinton raiſed a proceſs of locality 
againſt the titular and heritors of Swinton, Paxton and Eyemouth, con- 
cluding for payment of his ſtipend, and particularly of this chalder 
from Eyemouth, according to uſe and wont. In this proceſs, the mini- 
ſter of Eyemcuth appeared for his intereſt, and #/caded ſundry defences ; 
but, at the ſame time, faid, he would not oppole the ſaid chalder being 
paid to the miniſter of Swinton, provided he were reponed againſt his 


own decreet 1675, that he might get his augmentation out of other 


teinds in his pariſh. | 

The titular and heritors of Paxton appeared alſo, and pleaded : That 
decime debentur parocbo, both by the canon law, and by our acts of Par- 
liament; and that the arbitrary allocation of the titular could not pre- 


Upon 
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VU pon this debate, the Lords gave judgment in favours of the miniſter 


of Swinton, allocating to him the ſaid chalder from Eyemouth, the three 
chalders from Paxton, and the remamder from Swinton; and they re- 
poned the minifter of Eyemouth againſt his decreet 1675. 2 5 
In the ſame year 1676, the miniſter of Eyemonth inſiſted in a proceſs 
of augmentation and locality, reciting and founding upon the minifter 
of Swinton's decreet ; and he obtained a decreet giving him an augmen- 
tation out of the other teinds in his pariſh. | 
Thus matters reſted, till the preſent miniſter of Zyemontb, and the 
other purſuers brought a new proceſs of augmentation ; and, in order 
to enlarge the fund, they concluded for a reduction of the miniſter of 
Szinton's decreet 1676, and infiſted upon the following reaſons : 
Imo, That, as it does not appear the then miniſter of Eyemouth was 


called in the proceſs at the miniſter of Swinton's inſtance in 1676, his 


voluntary compearance and conſent could not bind his ſucceſſors in of- 
fice. | 

240, That the decreet was informal, and was inconſiſtent with the 
15th act 1672, upon which it is founded: that act declares, That the 
Commiſſioners ſhall have power to appoint conſtant local flipends to th minifter, 


out of the teinds of the pariſh where they ſerve the cure; and yet the decreet 


concludes for a locality out of the other pariſhes, according to uſe and 
wont. | 


30, By the act 1617, James VI. P. 22. cap. 3. and act 1633, Charles . 


þ. 1. cap. 19. the Commiſſioners are empowered to modify and ſet down 


a conſtant local ſtipend to ilk miniſter, to be paid out of the teinds of ilł 
pariſhen. By plain conſtruction of theſe, and the whole other acts con- 
cerning plantation of kirks and valuation of teinds, and of the decreet- 
arbitral of Charles I. the Commiſſioners had no power to give a ſtipend 
to any miniſter out of any other pariſh than that in which he ſerves the 
cure ; and the heritors had a right to purchaſe all their own teinds, ex- 
cept ſuch as were allocated to their reſpective miniſters ; by conſequence, 


the miniſter of Swinton's decreet 1676 was againſt law, and ultra vires of 


the Commiſſioners : it was therefore void and null, and could not be 
the foundation of preſcription, far leſs be res judicata againſt the pur- 
ſuers: that, at any rate, preſcription cannot bar heritors from valuing 


and purchaſing their teinds quandocunque, nor bar miniſters from augmen- | 


tation and modification, although a former decreet be the title of the 
miniſter's poſſeſſion. Theſe principles had influenced the Lords in two 
caſes, vis. in the caſe of the miniſter of Dun, 4th of February 1711, and 
of the miniſter of Inchtuir, 28th November 1716. 
Anſwered for the defenders : That the decreet 1676 was moſt juſt and 
equitable : the miniſter had at that time been in poſſeſſion immemorial, 
as appeared from the record before mentioned; and the heritor of Swin- 


ton had purchaſed his teinds in the 1649, upon the faith that the chalder 


from Eyemeuth was to continue part of the miniſter of Swinton's ſtipend : 
That, as to the firft reaſon of reduction, it was not neceſſary to call the 
miniſter of Eyemouth; and, at any rate, his compearance was equiva- 
lent to his being called. | 

To the ſecond: That the act 1672, upon which the miniſter of Swin- 
on libelled, refers to all former acts. So the libel was laid upon all the 
— al acts concerning teinds, and muſt receive its conſtruction from 
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To the third, which was the material objection, anſtered: Tmo, That 
the words of the act of Parliament founded upon, are only deſignative 
of the funds for the payment of each miniſter's ſtipend, but are not re. 
ductive of old allocations to other pious uſes: that although the Com. 
miſſioners might not have power to make a new allocation of teinds to a 
miniſter out of another pariſh, yet they had ever ſuſtained themſelves 
competent to maintain a miniſter's poſſeſſion of ſuch teinds: That in- 
\ ſtances of pariſhes in a ſituation ſimilar to that of Swinton were very 

numerous, and it would introduce great confuſion to eſtabliſh a prece. 
dent for alterations in this particular: That the miniſter of S$winton's 
ſettlement was res judicata againſt all the parties here, and could not be 
opened. 24do, et ſeparatim, Whatever objections of informality or in- 
- juſtice might have elided the defence of res judicata, had they been of. 
fered within the years of preſcription, whatever powers this Court may 
have to open their decreets within theſe years, yet as this was a decreet 
of the proper Court, it was a good foundation of preſcription ; and as 
the miniſter of Swinton has poſſeſſed upon it more than forty years, it 
is not now liable to any challenge. With regard to the caſes quoted 
for the purſuers, they are not ſimilar to this caſe. In the caſe of Dun, 
the miniſter of Maryton's poſſeſſion was. not founded upon a decreet ; 
and, 2do, The interlocutor taking the teind-bolls from him was really 
of conſent : and, in the caſe of Inchtuir, the miniſter had neither decreet 
nor poſſeſſion, . 9 | 
The Lords repelled the reaſons of reduction of the decreet of lo- 

'« cality of Swinton ;5 and alſo aſſoilzied the miniſter and heritors of 
- © Swinton from the reduction.” | B. 


Act. Pringle & D. Dalrymple. Alt. Miller, Bruce & Swinton. 


Ne CLXXXV. roth February 1756. 


CHRISTIAN CUMMING, 


AGAINST 


His Majeſty's ADV OCATE. 
| the year 1692, Adam Hay obtained a charter of the lands of Aſlza, 
to himſelf in liferent, and to his fon Andrew in fee; whom failing, 
to certain ſubſtitutes. EF OH W . 
By this charter there was reſerved to Adam a power of contracting 
debt, and of diſpoſing of the lands. Infeftment was taken upon thus 
charter. FF 5 
Andre died; and Adam, in the year 1726, executed the reſerved fa- 
culty, by diſponing the lands of Aſſied to his grandſon Adam Hay ; whom 
failing, to the ſubſtitutes contained in the charter 1692. 
This Adam, after the death of his grandfather, engaged in the Rebel 
lion 1745, and was forfeited. His eſtate was ſurveyed for the Crown! 
Chriſtian Cumming, the widow of Andrew, entered her claim for a terce 
of the lands of Aſſied, in the fee whereof her huſband had died infeft. 
Objefied for his Majeſty's Advocate: The property of the eſtate of 


Mied muſt, in reſpect of the reſerved faculty, be held to have =__ 


6 


T | 
Adam; his ſon Andrew was a nominal fiar only ; and conſequently ws... - 
widow is not entitled to a terce. 

Anſwered for the claimant : By the deed 1726, Adam meant to ſave 
his grandſon the expence of a ſervice to Andrew, not to recal the fee 
which had been veſted in Andre. Neither could he prejudice the right 
of the claimant, which had already taken place by the predeceaſe of her 
huſband ee at leaſt, no perſonal deed of his could be effectual in 
competition with his ſingular ſucceſſors deriving right from Andrew, or 
with Andreas creditors infeft. See the caſe, Rome againſt the creditors 
of Graham, February 1719, obſerved by Kames, Ne 16. and, by parity of 
reaſon, ſuch deed cannot be good againſt the widow claiming a terce 3 
for that a widow, as to her terce, is upon the ſame footing as A credi- 


tor with infeftment. 
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© The Lords diſmiſſed the claim.“ D. 
Act. Burnet. Alt. M. Queen & King's Counſel. Reporter, Auchinleck. 
NO CLXXXVI. 355 AIoth February 17 56. 


e WILLIAM FERGUS, 


AGAINST 


AG NES RAMSAY. 


eur S RAMSAY brought a proceſs againſt Wi Mam Fergus, _ 

fore the Juſtices of Peace of Stirlingſhire, for the ſum of L. 50 Ster- 
ling, part of hich ſhe alleged was due to her, as a legacy left her by 
her deceaſed huſband, whom the defender repreſented, and the remain- 
der was due by an open account, which ſhe offered to inſtruct by the 


defender's oath. 
William Fergus declined the Juſtices of Peace as incompetent, and of- 


fered no other defence. 
The Juſtices decerned for the ſums libelled, and for L. 4 Sterling of 


expences. 

William Fergus offered a bill of ſuſpenſion of this * and prayed 
that the decreet might be ſuſpended without caution or conſignation; : 
for that it was void and null, being pronounced by an incompetent 
court, 

The Lord Ordinary reported the bill; and the Lords were of opinion 


that the decreet was void and null ; and therefore, 
* The Lords paſſed the bill without caution or conſignation.” B. 
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For e Bruce. Reporter, Kames. 


N® CLXXXVI. 


1 2763 


e = 5 12th February 1756. 
2 LIL248'"BRESNER, and hen 


* 
AGAINST 7 


S 
EAN CAMPBELL made an entail of her eſtate of Lauriftoun to 

Jobn Law her eldeſt ſon, and his male- iſſue; whom failing, to 777. 
iam Law her third ſon, and his male- iſſue, paſſing over Andrew her ſe. 
cond ſon, and his iſſue ; whom failing, to her neareſt heirs whatſoever 
under certain proviſions and limitations. 7s ey 

By her death, the right of ſucceſſion devolved upon ohn Larw her 
ſon; he poſſeſſed the eſtate until his death, but made not up titles to 
It. 1 | | 
By his death, the right of ſucceſſion devolved upon William Law: he 
was ſerved heir general of tailzie and proviſion to his brother John, by 
which ſervice the perſonal right to the entail, and to the procuratory 
therein contained, became veſted in him. 

Milliam diſponed the eſtate of Lauriſtoun in liferent to himſelf, and in 
fee to his ſon Jobn, and his male-ifſue ; whom failing, to the heirs what- 
ſoever of Fean Campbell, under the proviſions and limitations contained 
in the entail above mentioned. = He | 

In terms of this diſpoſition, William and John his ſon obtained a char- 
ter, and were infeft. 1 EY £ 

William Law died in France, where he had been long ſettled, leaving 
two ſons, Jobn and James, both reſiding in foreign parts. = 

They had attained the age of fifteen years complete before the death 
of their father, had been educated in the Popiſh religion, and continued 
to profeſs it. 

The purſuers therefore, as heirs at law of Fean Campbell, being de- 
ſcended from her ſecond ſon, took out a brieve from the Chancery, in 
order to have themſelves ſerved, in terms of the ſtatute 1700, neareſt 
and lawful heirs-portioners of tailzie, of the reformed religion, in general, 
to William Law. WR | | 

The ſervice was oppoſed by John Law; and it was objeFed for him: 
Imo, That the purſuers cannot be ſerved heirs of proviſion to William 
Law ; for that his right was only a right of liferent, and ceaſed at his 
death, the right of property is veſted in the defender by charter and in- 
feftment; and this right muſt be ſet aſide before the purſuers can make 
up titles to the lands of Laurifoun. 2do, The ſtatute 1700 does not call 
the next Proteſtant to the ſucceſſion, unleſs the Popiſh heir neglect or 
refuſe to renounce Popery in the manner preſcribed; that is, that the 
renunciation be made, either before the Preſbytery within whoſe limits 
the heir reſides, or before the Privy- council, who might undoubtedly 
grant commiſſion for adminiſtering the formula to one reſiding in foreign 
parts. Now, neither of the alternatives can here take place: not the 
former, for that the defender reſides not within the limits of any Preſ- 
bytery : not the latter, for that the Privy-council of Scotland is aboliſh- 
ed by the act 6/0 Anne; and this part of its juriſdiction has not been 
veſted in any other court. FL 
| Anſwered 


1 27 A 


a Anſwered for the purſuers: Imo, William Law, by his general ſervice 


as heir of proviſion to his brother Fobn, carried the procuratory of re- 


ſignation, and the perſonal right to the eſtate, which had been ſettled 


upon John by the entail of Jean Campbell. William did indeed execute 
this procuratory; and took the real right to the eſtate; in favour of him- 
ſelf in liferent, and of his ſon the defender in fee: But the liferent- 


right ceaſed by the death of William, and the right of fee is void by the 


ſtatute 1700 ; the perſonal right therefore to the eſtate muſt be conſi- 
dered as remaining in Hhæreditate jacente of William, in the ſame manner as 
ifno infeftment of fee had ever been taken in favour of the defender ; 
and this perſonal right will be veſted in the purſuers by that ſervice in 
which they inſiſt. To ſuſtain the plea of the defender, would be to in- 
ralidate the ftatute 1700; for that he whoſe heir was a Papiſt might 
take the right of lands to himſelf in liferent, and to the Papiſt in fee; 
and, upon his death, the Papift would be ſecured, by pleading that he 
was in the fee, and could not be diveſted by the ſtatute 1700. 240, The 
incapacity under which the Popiſh heir falls by the ſtatute 1700, is not 
from his refuſing to take the Formula, but from his profeſſing Popery 
after having attained the age of fifteen. He may remove this incapa- 
city, by taking the Formula in the manner preſcribed by the ſtatute. 
He may either repair to Scotland, and take the Formula before any Preſby- 
tery in Scotland, or he may take it before the Britiſb Privy-council. The 
Privy-council of Scotland, and the powers and authorities belonging to it, 
are aboliſhed by the act 670 Anne; but the voluntary act of the Popiſh 
heir, in appearing before the Privy-council, can, in no propriety of 


ſpeech, be termed a power or authority of that judicatory ; ſo that the 


Formula may ſtill be taken before his Majeſty's Privy-council for Great 


Britain, the only Privy-council which now ſubſiſts. It is evident, that, 


according to the defender's plea, a Popith heir might, by withdrawing 
himſelf into foreign parts, be altogether exempted from taking the For- 
mula : Were this plea ſuſtained, the proviſion made by the ſtatute 1700, 
for the ſecurity of the Proteſtant religion, would be rendered ineffectual. 
The Lords repelled the objections, and allowed the ſervice to pro- 
« ceod.” : Ds 


Act. Miller. Alt. Sir F. Stewart, Ferguſon. f Clerk, Juſtice. 


N* CLXXXVVIII. cn 13th February 1756. 


ARCHIBALD ARBUTHNOT, ROBERT GORDON, and MARGARET 
| GORDON, 


AGAINST 


ELIZABETH ARBUTHNOT. 


* July 1750, Robert Arbuthnot, in his marriage- contract with Mary 
Arbuthnot, became bound to ſecure L. goo Sterling of his own, and 
{700 of his wife's, with half of the conqueſt to the wife in liferent, 
and to the children of the marriage in fee, declaring, That whatever he 
ſhould be worth at the diſſolution of the marriage over L. 1600, ſhould 
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be eſteemed conqueſt ; in caſe one daughter only ſhould: exiſt of the 
marriage, the fee of the L. 1600 was declared reſtricted to L. 800, 
Of this marriage, there was one daughter Ehzabeth. 
In February 1752, the father then reſiding in England, executed a will, 
in which © he ratified his contract of marriage, and bequeathed to his 
wife L. 200 over her proviſions by that contract, and bequeathed all 
* the reſidue of his eſtate to his daughter Elizabeib, ſubject nevertheleſs 
to his contract of marriage“ „ 
In caſe his daughter Elisabeth ſhould die in the lifetime of her mo. 
ther before majority or marriage, then he bequeathed to his wife all 
* his plate and furniture, and alſo bequeathed to her the reſidue of his 
« eſtate, ſubje nevertheleſs, after her deceaſe, to the payment out of 
the ſaid ſum of L. 1600 of ſeveral legacies in favour of Robert Arbutt. 
* not, Robert and Margaret Gordon, amounting to IL. Iooo, and the re. 
“ maining L. 600, refidue of the ſaid ſum of L. 1600, he gave and be- 
« queathed to ſuch perſon as his wife ſhould appoint ; and, failing ſuch 
appointment to her neareſt in kin.“ The wife, and other friends, 
_he-namod ne 3 | 
At the time of making this will, ro, ooo merks of the L. 1600 was 
heritably ſecured in Scotland ; and therefore could not be conveyed by 
team.. {7 INT . N 
Soon after, the teſtator died, and the wife, as executrix named, intro- 
mitted with all his effects, both in Scotland and England, except the he- 
ritable bond. „ Gf 
Elizabeth the daughter died in July 1753; and Mary the wife having 
returned to Scotland, alſo died in March 1754, having made a ſettlement 
in favour of Elizabeth Arbuthnot her fiſter. 
An action was brought by the legatees againſt Elzabeth, who pro- 
duced an account, by which it appeared, that the total fund, excluſive 
of the heritable bond, amounted to L. 1052 Sterling. 
Pleaded for Elizabeth : That ſhe was entitled, in right of her ſiſter, 
Firſt, To retain L. 200 as a 2 to which Mary the wife became 
entitled immediately upon the death of the teſtator, leaving a daughter; 
and as this IL. 200 was given to the wife, in preference to the daughter 
of the marriage, much more was it meant to be given to her in prefe- 
rence to the legatees. Seconaly, That ſhe ought to be ranked on the 
balance for L. 600, equally with the other legatees. 
Anſwered for the legatees: The defunQ's laſt will contains two ſepa- 
rate ſettlements of his whole eſtate in two ſeveral events. If his 
daughter Elizabeth ſhould ſurvive her mother, or ſhould live till majori- 
ty or marriage, he then gave to his wife L. 200, and all the reſt to his 
daughter; but if his daughter ſhould predeceaſe his wife before maj0- 
rity or marriage, he then ſettled his whole fortune in a different man- 
ner; he gave IL. 1000 of legacies to the purſuers, and the reſidue, which | 
he believed would amount to L. 600, he gave to his wife. 
In the event, therefore, of the daughter's dying under age, it was not 
intended that Mary ſhould have L. 200, as well as L. 600, fince the te- 
ſtator's effects, at the time of making the will, amounted only to I. 1600, 
and were not ſufficient to pay L. 800 to her, and L. 1o00 to the other 
legatees. C Eat | 
Neither could ſhe claim to be ranked equally with the other legatees for 


IL. 600; becauſe that ſum was not left to her as a ſpecial legacy, but Was 
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conceived in ter 


expreſſed what he imagined would be the amount of the reſiduary lega- 
| ty, yet, as the form of words in which the legacy was conceived would 


certainly have entitled Mary to any ſurplus, if the funds had exceeded 
L. 1600, the ſame form of wards muſt alſo be held to import a reſiduary 


legacy, ſo as to burden her with the loſs ariſing from the deficiency of 
the funds. In ſupport of this, L. 75. f 2.f. De legatis, Imo, was quoted. 


Replied: The teſtator evidently intended by the will to favour his wife 
more than the other legatees: He bequeathed to her indeed L. 600, af- 
ter the other legacies, and in form of a reſiduary legacy, not with any 
intention to ſubject her alone to the burden of any deficiency, but be- 
cauſe he believed no deficiency would happen; and thought it therefore 
immaterial in what form the legacy was conceived. The words annex- 
ed to her legacy of L. 600, ought in this caſe to be confidered in the 
ſame light as a falſa demonſtratio in the civil law, and not as a fal/a cauſa. 

„The Lords found, That in the event which had happened, the wife 


had no right to the ſum of L. 200 as a precipuum ; but that ſhe 


“ had right to the ſum of L. 600 as a ſpecial legacy equal with the 
other legatees.“ ER gr Owls ts ON . 


Act. Jabaſfone. Alt. D. Dalrymple, Lockhart. Clerk, Fuſtice. 


N* CLAXXIX. 24th February 1756. 
The INHABITANTS of Stromneſ, 
AGAINST 
The BUR GH of Kirkwall. 
B' many acts of Parliament, the freemen of royal boroughs have an 


excluſive privilege of importing certain commodities, as wines, wax, 
ſpices, ſilks, c.; and by act 5. 1672, it is declared, That, if any man not 


being freeman in the royal burroughs, ſhall be found to have in his 
_ © poſſeſſion any goods or commodities to be bought or ſold, exported or 


imported by him, contrair to this preſent ſtatute, and the privilege of 
the royal burroughs granted thereby; the ſaids whole goods ſhall be 
« eſcheat, the one half to his Majeſty, and the other half to the burgh- 
« apprehender: And that, if the ſaids goods be apprehended within any 
* of the ſaids royal burroughs, or the ſuburbs or appendicles belonging 
* to them, or within their poets or harbours, the ſamin may be ſummarly 
< ſeiſed and ſecured, as goods eſcheat in manner foreſaid; but if the 


© aids goods competent only to freemen of the royal burroughs ſhall be 


found, or alledged to be found elſewhere, they ſhall only be arreſted 


* and purſued to be declared eſcheat, to be divided in manner above 
* written, before any judication as accords of the laws: And that, upon 
* pretence thereof, the Magiſtrates of burghs, or others by commiſſion 
5 from them, or any of their inhabitants, ſhall not ſearchorſeizeupon any 


goods, or any way trouble or moleſt his Majeſty's good ſubjects living 


© without the bounds of their ſaid burghs or ſuburbs, ſummarly, and by 
*-way of fact, but only by legal proceſs, according to law, upon the pre- 


© tence 


rms of a refiduary legacy; and although the teſtator had 
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N . tence 6f 3 1 or x RE 83 the perſons 


be deprehemded in the preſent and actual tranſgreſſion of the priy;. 
6 leges:of e ugls above written, and that within the bounds 


1 2 the ſaids burghs, ſuburbs and ports thereof, under the pain of being 


xeaded. againſt as borramaſtere Fo riot, and diſturbers of his Maje- 


10 * SW . 5 Pa 8 27 — 


2 5 Burgh: of: Kirhwall, aries .pretence.s ahi dhe nhobirantsof Stromneſ, 
imported. prohibited goods obtained from the Sheriff of the county war- 
rants of arreſtment, and arreſted in the hands of many of the inhabitants 


of Stramneſs, all ſuch prohibited goods as were then in their poſſeſſion, 


Upon this arreſtment the Burgh obtained a decreet of forthcoming, and 
took decreet againſt the ſeveral arreſtees for L. 3 eb as held confeſſed, | 


| for not deponing in the forthcoming. 


The inhabitants of 'Stromneſs ſuſpended, and fladed- That only the 


ger of the prohibited goods, and not the arreſtment of them, 


could be the foundation for a proceſs againſt them: That prior to the ad 
1672, the Magiſtrates-could ſeize the prohibited goods, whether found 
within or without Burgh: That by the act 1672, the law remained the 
ſame as to goods found within Burgh; and an alteration was made as to 

oods found without Burgh, namely, that the Magiſtrates, inſtead of ſeizing 
them directly themſelves, were obliged to apply to the Judge Ordinary 
to make the ſeizure: That to ſeize and to arreft, were ſynonymous terms 
in the old Law-books. of Scotland; and therefore when, in the latter part 
of the clauſe of the ſtatute, the Magiſtrates were allowed to arr: , that 
meant they were to /ezze, as much as when, in the former part of the ſta- 
tute, they were allowed to ſeize ; and therefore, either within or without 
Burgh, the actual ſeizure was the firſt ſtep neceſlary in order to afford 
a foundation for the proceſs: That arreſtments of moveables in the hands 
of a party were contrary tothe genius of our law, which allowed noembar- 


goes of this kind upon moveables; and that it was ſtill more repugnant 


to the genius of our law, to compel the ſubjects, in penal caſes, where 
forfeitures are to enſue, to ſwear either againſt or for themſelves. 

Pleaded for the Burgh: That, prior to the act 1672, the Magiſtrates 
could ſeize the prohibited goods, whether within or without Burgh : That 
the ſeizure, 1 in this laſt caſe;” ſtretching the juriſdiction of the Burgh with- 


. out its bounds, ſeemed too great a power; and therefore a check was 
put to it by the act 1672, namely, that without their own bounds, the 


Magiſtrates ſhould only arreſt, in order to be a foundation for an action: 
That though the words ſeizure and arreftment were ſynonymous in the old 
Law-books, yet, long prior to the act 1672, they had a meaning fixed 
totally different from each other; and accordingly they are contradi- 
ſtinguiſhed in the former and latter part of the clauſe in queſtion. 

The Lords found, That the goods not having been deprehended 

« and arreſted in the hands of the ſuſpenders, are not ſubject to 
4 confiſcation; and that the ſuſpenders are not obliged to depone 
upon the quantities in their hands,” J. P. 


AR. Ferguſon, & ali. . Lackbart, & air. 44 Clerk, Pringhe 
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| longed. to the Biſhoprick of Brechin until the abolition of Epiſco- 
pacy in the 1690, when they. became veſted in the Crown; the 1 be- 
longed to the Earl of Middleton, and were appriſed from him in the 1670. 
On This appriſing Colonel Charles Straton obtained a charter in the 169g, 
wherein a clauſe cum decimis tam rectoriit quam vicariis is contained; which 
clauſe is repeated in all the ſubſequent charters. In the 1721, Colonel 


Straton obtained from the Crown a leaſe of the teinds of Laurifton, which 


leaſe was rene wed in the 1740, and is ſtill current. In a proceſs of aug- 
mentation, modification and locality, raiſed by the Miniſter of Marytoun, 
the queſtion occurred, Whether the teinds of Lauriſton were to be conſi- 
dered as belonging heritably to Straton, or as poſſeſſed under leaſe. 

Straton of Lauriſton pleaded : That the teinds were heritably conveyed 
to his predeceſſor by er from the Crown, and have been tranſmitted 
in all ſubſequent charters, during a ſpace much longer than is required 


by the act 1617. Neither can the leaſes of the teinds, Which have been 


inadvertently taken, vacate this heritable right, or imply a dereliction 
thereof; the teinds therefore muſt be held as belonging heritably to Srra- 
ton, and the augmentation localled accordingly. 

Anſwered for the New College of St Andrews, as having right to other 
teinds in the pariſh of Marytoun The queſtion is not, whether an heri- 
table right already eſtabliſhed to the teinds of Laxriflen has been vaca- 
ted or derelinquiſhed, but whether ſuch heritable right has ever been 
_ conſtituted in the perſon of the proprietor of Lauriſton. The act 1617, 
requires not only heritable infeftments, but alſo continued poſſeſſion for 
forty years: Now, Straton and his authors have not pgſeſed the teinds as 


heritors, but as tenants by leaſe from the Crown. The conſequence of the 


argument uſed by Straton would be, that, if an heritor can once pro- 
cure a clauſe cum decimis to be inſerted in his charter and ſeiſin, he may 
continue to take leaſes of the teinds from the Crown, and after the ex- 
piry of forty years, may plead an heritable right to the teinds by poſi- 


tiye preſcription, notwithſtanding his poſſeſſion as tenant. 
The Lords Commiſſioners found, That Mr Straton had no ſufficient 


_ © heritable right to the teinds of Layri on. D. 
AQ. A. Wedderburn, F. erguſon. Alt. Sir D. Dalrymple. | Reporter, Shewalton. | 
Bbbb Ne CXCl. 


H E lands of 1 1 ag lie in the Paid of Marytoun ; the teinde be- 
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and being diſtreſſed by the creditors, they entered a claim upon the 
* forfeited eſtate of Lovat, for the ſums they; had been obliged to pay, and 


Mr B RTC E, Miniſter of Kirknewton 


= 


H E preſbytery of Edinburgh defi ned Outfield, which had been in 
the conſtant uſe of being plowed, and lying in graſs three years 
alternately, for the Miniſter's paſturage. 

Alleged for theheritors, in a * {penſion: Arable land cannot be deſigned. 


The ſtatute 166 35 c. 21 ordains L. 20 weed to be paid yearly, if ey 


i likewiſe for the expences laid out in entering and proſecuting their claim. 
l OHected by his Majeſty's Advocate: Imo, No part of theſe expences did 
j exiſt at the time the eſtate of Lovat became veſted in the Crown: They 
x, are debts contracted after the 24th June 1747; and therefore Cannot he 
charged upon this eſtate. Beſides, they were not a debt exiſting at the 
2 time of entering the claim. 2do, By the veſting act no decree can paſ; 
4 againſt the Crown for penalties. And it has been a rule conſtantly Ye. 
= ved, not to give the expences of claims, however juſt the claims may be; 
|} and there appears no reaſon for eſtabliſhing a different rule in the caſe of 
A cautioners claiming relief; ſeeing every creditor 1s equally entitled to 
A recover from the debtor what expence he may be put to in making his 
| debt effectual. 
1 Anſwered for the claimants; To the Firſ, The debt did exiſt before 
1 the eſtate was veſted in the Crown, being clearly implied in the obliga- 
"i tion in the bond of relief, by which Lord Zovat was bound to keep them 
| free and ſkaithleſs of this cautionary obligation, which certainly includes 
1 every expence neceſſarily incurred by means of it. To the ſecond, This 
1 claim is not properly a penalty, but a part of the obligation of relief; 
=_ and the claimants are in a very different ſituation from creditors N 
5 ing upon a fimple bond or obligation; for that, from the nature of re- 
+ lief, intereſt is always allowed upon intereſts paid by the cautioner, but 
„ it is otherwiſe with every other creditor. 
1 The Lords diſmiſſed the claim as to the expences of entering and 
5 5 4 proſecuting thereof. ? W. . 
1 i AR. 3 Alt. King's Counſel, Reporter, Preflongrange. Clerk, Kirkpatrick, 
1. N .. 27th February 1750- 
| HODGES, 
= AGAINST 
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| : as obſel rved by F ountainhall,” 
- Anſwered : The ground n is bare, with a N rock in the 


it might be deſigned. The conſtruction which the heritors put upon 


_<uſe to be lee, ſince ſo they might leave nothing for the Miniſter but 
Ix moſs, muir, bills or rocky ground, to the defrauding the * de- 
- 4 1 of the law, and the Miniſter's manifeſt PESO” 5 

9 6: The Lords refuſed the r we C W. 8. 


— 


9m, Wallace. K Alt D. . Dalrymple N fp 2 1 Clerk, . 
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EN TL TA and MARGARET FARQUHARSONS, 
. 2 AGAINST 3 
„ FAME. FARQUH 4 RSON. 


HE lands of Inverey and Tullich, holding of ſubject ſuperiors, belong- 
1 ed to John Fargubarſon; he had iſſue, by his firſt marriage, two 
ſons Patrick and Charles, by his ſecond, James, the defender. 

The ancient deſtination of the land aforeſaid was to heirs-male; but 
the lands were evicted from Jobn, and purchaſed by his ſon Patrick. 
Patrick obtained charters of reſignation from his ſuperiors, and took 
the ſucceſſion of the ſaid lands deviſed, to the heirs-male of his body 
« whom failing, to his heirs-male whatſoever ; ; whom failing, to bby 
4 heirs and aſſignees whatſoever.” 

Patrick was married twice; by his firſt. marriage he had iſſue Amigh- 
ters only. In the 1714, by marriage-contrat with his ſecond wife, he 
8 the ſaid lands © to the heir-male of that marriage; whom fail- 
* ing, to his heirs-male whatſoever; whom failing, to his heirs and 
* aſſignees whatſoever,” This contract contains a procuratory of re- 
ſignation, in the terms above mentioned. 

Of this marriage he had iſſue two LG Foſeph and Bai, and two 
daughters, the purſuers. 

In the 1737, Patrick died, and was ſucceeded by his ſon Fofe b, who 
died alſo in the ſame year, without completing his titles. He was lucceed- 
ed by his brother Benjamin, who, in 1738, made up titles to the lands of 
Inverey and Tullich ; and dying ſoon after, was ſucceeded by his uncle 
| Chand, brothe r-german of Patrick. 

This Charles, in the 1721, executed a deed of che following tenor: 
For certain reaſonable cauſes, he ſells, aſſigns and diſpones to, and in 
« favour of Patrick his brother, his heirs and afſugnees whatſoever, all lands, 
6 heritages, tenements, annualrents, debts, 5 of money, heritable 


oF. and e and all goods whatever which ſhall happen,to pertain 
f 46 to 


be no Kick-lands n near * Miniſter's magſe, or Fr the faid kirk-langs | 
be arable land. 25 And this latter N 40 determiried 31ſt WER K 7! 2, 


: middle of itz and, as it has confeſſedly been in uſe to lie ſometimes lee, 


the act goes too far; few Miniſters would be entitled to graſs, if no 
nd could. be deſigned, any part of which is arable. The deciſion 

£9 Fountainball does partly ſupport the deſignation. It was found, 

7 That the heritors muſt not, in æmulationem, till up that which was in 
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to him the time of his deceaſe, whenever the ſame ſhall-happen.” Thi, 
di ſpoſition is granted with the burden of all debts contracted or to be 
cContracted, reſerves a power to alter even on deathbed, and contains 2 
5 | clauſe diſpenſing with delivery. D D. Ber TOTS 2TT OS IT 4 5 
In the 1739, Charles executed à procurator for reſigning the eſtate of 
Aluchigſſas, His om purchaſe) in fureur of himſelf and dhe beirs-male of 
his body; whom failing, to , other Beirm Al.. 
Aſterwards, in the ſame year; Charles was ſerved heir-male in general 
to his nephew Benjamin, the perſon laſt infeft, and alſo obramed Precepts 
of clarè for infeftment in Inberey and Tullich, as heir to him 
Upon the death of Charles, in the 1747, Janes, his brother conſangui. 
nean and heir- male, took poſſeſſion of the eſtate of Inverey and Tullich, in 
virtue of the inveſtitures to heirs- male. 
Emilia and Margaret, the daughters of Patric, inſiſted in an action a- 
gainſt James, for having it declared that they, in virtue of the diſpoſition 
in the 1721, had right to the lands of Þwerey and Twllich, as heirs whathe- 
ever of Charles, and that James ſhould make up titles and denude himſelf 
in their favour. - „„ FO EET ' 
Pleaded for the defender: The purſuers cannot take by the deed 1721; 
for that, Imo, It being conceived in favour of Patrick firſt, and then of his 
children, can beſtow no more on them than on him: Now, it could not 
mean to beſtow on him the lands of Inverey and Twlich, which were al. 
ready his property. Charles had in view the event of Patrick's ſucceed- 
ing to him, not the event of his ſucceeding} to the eſtates of Patrick ; as 
Charles had no expectation of this laſt event, he cannot have had any in- 
tention of providing for it; conſequently: the words heirs whatſoever, are 
words without intention, and as ſuch, ineffectual in law. But, indepen- 
dent of this, 2do, Although the expreſſion, heirs whatſoever, does, in the 
abſtract, imply heirs of line ; yet, when it is uſed in any particular deed, it 
muſt be explained according to the intention of the diſponer, and the 
nature of the ſubject diſponed. As in the 1721 the inveſtitures of Inve- 
rey and Tullich were to the heirs-male of Patrick ; the words heirs what- 
fever of Patrick, muſt be underſtood of heirs-male, which character be- 
longs to the defender. By that expreſſion Charles could not have in- 
tended heirs of line; for that, in the 1739, he deviſed Auchlgſſan to heirs- 
male : Now, he never could have deviſed his conqueſt to heirs-male, and 
Inverey and Tullich, his paternal inheritance, to heirs of line. | 
Anſwered for the purſuers : He who grants a general diſpoſition of 
whatever ſubjects ſhall belong to him at his death, has no ſpecial lands 
or moveables in view. Such diſpoſition conveys not particular ſubjects, 
but the chance of ſucceeding to all ſubjects whereof the diſponer ſhall 7 
die poſſeſſed ; the extent of what is conveyed will be aſcertained from 
the condition of the diſponer's eſtate at his death. Thus, in the preſent 
caſe, Charles, when he executed the deed 1721, had no view to /rverey 
and Talheh ; yet, as thoſe eſtates devolved to him, they come under the 
-_ deſcription of all lands belonging to him at the time of his death,” 
and fall to the purſuers as heirs whatſoever of Patrick, called by the deed 
1721. As Charles ſurvived Patrick, he ſaw that event which is ſaid to 
have been unforeſeen; yet did he not revoke the deed 1727, neither can 
the Court. The ſettlement of Auchloſſan. in the 1739, can have no fur- 
ther effect than as to the eſtate thereby ſettl et. Fi 
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Jrs-male whatſoever, it is anſwered : That the expreſſion is variouſly 


1 Gold the ſuppoſed ambiguity of FO exprſion 


terpreted in purchaſes of rights, but not in ſettlements. When. a * 
chaſer is unwilling to communicate to the ſeller the nature of his fa- 
mily ſettlements, he takes his purchaſe to heirs whatſoever this expreſ- 


fon Will, in law, be limited or extended according to the ſettlements ; ; 
but in the kenden themſelves i it has a determined techinal meaning, . 


and muſt imp p'y Ber line. 
8 The Lor 08 


no action competent to the purſuers, i in virtue 6f 


« the deed 1721 againſt the defender, to oblige him to denude of 


W 2 5 
40 nue, Brown, 1 Zaki Alt. Wedderburn, Garden, Ferguſon. 


et 2d Marth 1756. 


ALEXANDER Duke of Gorden, 


AGAINST 


DONALD MP HE RSO N. 


YO R DON ſold to M*Pherſon the lands of Kinguiſſe, oedecmable by 
payment, on a Whitfunday's eve, of 4000 merks Scots haill and to- 
« gether, i in one ſum of current gold and ſilver having paſſage for the 
time.“ 
The Duke of Gordon, in right of the reverſer, did, on the eve of bil- 
ſunday 1755, execute an order of redemption againſt M*Pherſon 5 and, 


he not appearing, conſigned the ſum ſtipulated in notes of the Bank of 


Scotland : the Duke then inſiſted in a declarator of redemption. 
M'*Pherfon Objected: That the order of redemption was null; for that 
it was proved by the inſtrument of conſignation, that Bank-notes had 
been conſigned, whereas the clauſe of reverſion required gold and filver ; 
and he pleaded, that an order of redemption muſt be obſerved in the 
ſpecific form required; that when the clauſe of reverſion mentions 
one ſpecies of money, no other can be obtruded, Sinclair, 15th May 
1547, Ogilvie againſt Balfour, lit. Reverſi ons, Pp. 450. Spotiſwood, 
p. 261. This rule has been ſo ſtrictly obſerved, that even when the 
ſpecies covenanted was not to be ary payment could not be made in 
another, without the authority of Parliament, 37th af, 2. Parl. 
9, Mary y. Since then in reverſions one ſpecies of money cannot be le- 
cally Waderpd in lieu of another, a fortiori, Bank-notes cannot be legal - 
ly tendered in lieu of money. The notes of the Bank of Scotland are 
nothing more than the notes of a trading company; the credit indeed 
of that company is entire, but it 1s liable to various accidents, has been 
impared by civil commotions, and may be deſtroyed by any public cala- 
mity; payment therefore made in ſuch notes cannot be deemed equi- 


valent to payment in gold and ſilver. A conſignation in bills at ſight 


accepted by the wealthieſt merchants in Scotland, would not, in the pre- 
ſent caſe, 4 been held a oonſignation, much leſs can Bank- 


notes; for that ſuch bills _ be inſtantly diſcounted, the payment of 


ee * be F for ſix months; the former are ſubjected 
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Clerk, Kirkpatrick. 


Nw the eſtates of e, and Tullich. D. 
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7 diligence by horning, the latter are not, 11th Fuly 1728, Roya! Banz 
_ . * Anſwered for the Duke of Gordon + Our ancient decifions: required re- 

demptions to be made in the preciſe form preſeribed hy the letters of 
reverſion, even when ſuch form was of no moment to the wadſetter. 
The equity of modern practice has mitigated this rigour. Thus, ancient. 
Iy, in redemptions, the actual production of a procuratory was requir. 
ed; but now, it is ſufficient that a procuratory do exiſt, and be produ- 
ry ced on demand. In like manner, a conſignation of a diſcharge of a 
debt ariſing from the contract of wadſet, is held as equivalent to a con- 

ſignation in money, 2d January 1667, Hodge againſt Hodge, 

While the value of our coin was perpetually fluctuating, there was an 
eſſential difference to the wadſetter between payment in one ſpecies 
and payment in another: on this principle the deciſions quoted for 
M*Pherſon proceeded ; but now that the value of our coin is fixed, 


Ly 


there is no ſuch difference. 
The accepted bills of merchants are in no ſort equivalent to Bank- 
notes: the credit of the Bank is greatly ſuperior to the credit of any 

rivate merchants; and were the whole proprietors of Bank- ſtock to 
become bankrupt, their ſtock would be transferred to their creditors, 
but the credit of the Bank itſelf would not be impaired. 

Further, Bank-notes have been held equivalent to money, 31ſt Fanua- 
ry 1737, Crawfurd againſt Stewart; where the conſignation of Bank- 
notes by one attempting to poind the goods of the tenant, was found 
ſufficient to ſatisfy the hypothec claimed by the maſter. 

Bank- notes may be uſed in confignations, even although it ſhould be 
granted that they cannot be obtruded as legal payment. The purpoſe 
of a conſignation is to afford evidence that the reverſer is ready to pay, 
and that the wadſetter is in mora. After the form of conſignation has 
been completed, the reverſer may take up his money; nor need he pay 
it again, until he either obtain a renunciation from the wadletter, or a 

declarator of redemption againſt him. On the other hand, the wadſet- 
ter is not bound to renounce his wadſet-right, until legal payment be 

made to him. Had he, in this caſe, appeared, and refuſed to accept 
Bank- notes, the ſum would have been paid down in gold and filver ; he 
cannot, by not having appeared, receive an advantage, which he would 
not have received, had he appeared. | 


F 


b 


But, ſeparatim, the order of redemption, however informal, muſt be 
ſuſtained, to the effect of enabling the reverſer to redeem at Whiuſunday 
1756, in terms of the wadſet: for that he now inſiſts in a declarator of 
redemption againſt the wadſetter. This is analogous to the practice in 

_ warnings ; an action of removing, brought on an informal warning, 1s 
ſuſtained to the effect of decreeing the tenant to remove at the next 
term, without any further warning; as in that caſe an action of remo- 
ving is conſidered as a warning equivalent to that required by ſtatute: 
ſo, in this caſe, a declarator of redemption ought to be» confidered as 
equivalent to the form of redemption required by paction.' , 
The Lords ſuſtained the order of redemption and conſignation, to 

EL 7 this effect, that the purſuer may redeem the lands by payment or 


3  "** conſignation, upon the term of Whit/unday 1756, of 4000 merks in 
£ b one ſum of current gold and ſilver, having paſſage for oF 
| 51 704 %CCCCFCCCCCCCCC D NY ta ald, 
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wichen infeft, and his ſeiſin thereon duly regiſtrated. 


WY and upon the ai 8 making ſuch payment or . e 
4 8 g 11 dans redeemed Sar. and nen me mw 6 3 
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NV. excv.” EN {myo 5 2d March 1756.) 
CATHARINE DRUMMOND, OG 185 


8 
"FRY 1 


y AGAINST 


ROBERT STEWART. | T2 5 a 
CAT HARINE. DRU M MOND, mother to Rebort Strviairt: an . ; 
alimented him from the year 1721, till the year 1751: he had no | 
fortune whatever; in that year he ſucceeded to the eſtate of Ardvorlick, 
of L.840 Scots yearly rent. In the year 1756, Catharine Drimmond 
brought a proceſs of aliment againſt her ſon, e for aliment 
from the 1721 till 1751, as well as after this laſt period, - 
The Lords found no aliment due till the 1751; andy after that pe- ' 
teat 10d, modified V. 40 to the . „ J. D. 


11 3 Alt. And, Prooghe 


Ne CXCVI. © CE ee Natel - oa March 1756. 
Fey Bl N BAKE of SELKIRK, 


AGAINST 


7 O HN D ALRYMPLE of Stair 
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0 N the 21ſt May 17 39, John late Earl of Stair executed a ſettlement 

of his honours and eſtate, in form of a ſtrict entail, in favour of 
Captain Jobn Dalrymple his nephew, and of certain other heirs therein 
named, with a proviſo that the Earl ſhould have power to alter the ſet- 
tlement at any time in his life. 

On the ad June 1739, he alſo executed a diladion of the lands of 
Drummuckloch. and others, © In favour of the Captain, and heirs-male to 
be procreate of his body ; 3 whom failing, of the other heirs of entail 
« contained in, and conform to a bond of tailzie of the Earl's lands 
« and eſtate, made and ſubſcribed by him upon the 21ſt May laſt paſt,” 
And, upon the 4th of February 1749, he executed another ra of 
the 493% of Breiftmilu and others, © in fayour of the Captain, and the 
© heirs-male of his body; whom failing, of the other 2 of tailzie 
ſpecified in a bond of tailzie of the Earl's lands and eſtate of Stair, 
made and granted by him upon the 21ſt of May laſt paſt; but with 
and under the conditions, proviſions, declarations and. clauſes irritant 
and reſolutive contained in the faid:bond of tailzie,” “ 

Upon both the diſpoſitions laſt mentioned, Captain Dalrymple was pu- ; 
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5 / W. 8 | Captain 


Captain Datrymple.contrafted confi derable debts; particularly the ſum 


That as theſe lands were not deſc 


who were not the Capt 
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of L. 1600 Sterling by bond, to the deceaſed Be Hamilton, dated rath 


January 1740, to which the Earl of Selkirk, the purſuer, has right by 


progrelz. Captain Dalrymple died in the beginning of the year 1742. 
On the 31ſt March 1747, the Earl of Stair, upon a recital of the ſet- 


- tlement 1739, and' of the alterations that happened among the heirs of 


entail thereby nominated, made a further ſettlement of his honours 
and eſtate, and which he declares, © was not intended to hurt or dero- 
gate from the foreſaid entail, hut rather to explain, corroborate and 
* make the ſame complete.” And as in this laſt ſettlement he grants 
a procuratory for reſigning his whole eſtate, ſo particularly, for reſign- 
ing the lands of Drummuckloch and Breiſtmiln, formerly conveyed to Cap. 
tain John Dalrymple by the two diſpoſitions before mentioned, in favours 
of Jobn Dalrymple the defender, and the other heirs therein named; and 
Mr Dalrymple was thereupon duly infeft. The Earl died in the follow. 
ing year 1748. He MY On 

In the year 1749, the Earl of Sellirt brought an action of conſtitution 
againſt William Earl of Dumfries and James Earl of Stair, as lawfully 


charged to enter heirs of conqueſt and of line to the faid deceaſed Cap- 


tain Jobn Dalrymple their brother, for payment of the foreſaid bond for 
L. 1600 Sterling. And the defenders having renounced; Decreet cogni- 
tionis cauſa, went againſt the Captain's heriditas jacens ; and thereupon 
the Earl of Selkirk, in February 1750, obtained a decreet of adjudication 
cognitionis cauſa, adjudging the lands of Drummuckloch and Breiftmiln, as 
belonging to the deceaſed Captain John Dalrymple. | 
Upon this adjudication the Earl of Selkirk brought an action of mails 
and duties againſt ohn Dalrymple. of Stair, and the tenants of theſe 
lands. | 

Compearance was made for Mr Dalrymple of Stair the defender, who 


objected to the Earl of Selkirt's title; That the adjudication was errone- 


ouſly led, in ſo far as it proceeded upon a charge to enter heir, againſt 
the Earl of Dumfries, and the preſent Earl of Stair : whereas, by both the 
diſpoſitions, the deftination of the lands is to the ſame heirs, who were 
called by the ſettlement or tailzie made in the 1739; by which neither 
the Earl of Dumfries nor the Earl of Stair were at all called, but Mr Dal- 


rymple the defender, who is the neareſt heir now on life that was called in 


that tailzie; and conſequently the perſon who ought to have been charged: 

Fendible to Captain Dalrymple's heir of 
conqueſt, or heir of line, but by the inveſtitures of the eſtate, to the de- 
fender his heir of tailzie, it is undeniable, that the Earl of Dumfries, by 


| ee heir of conqueſt to the Captain, or the Earl of Stair, by entering 
1 


heir of line to him, could not have taken the lands in queſtion, which 
were deviſed to his heirs of tailzie; and conſequently that they could not 
be carried by this adjudication. . An adjudication cognitionis cauſa goes a- 


manner as it would have been competent to haye adjudged the lands from 


the heir renguncing, if he had entered: and this veryadjudication adjudges 
theſe lands and the rights thereof, © which might have been competent to 


„the Earls of Dumfries and Stair, if they had entered heirs reſpectively to 


their brother, and not renounced;” and therefore can meyer carry theſe 


92 


a apparent, heirs therein, apd to whom a 


d not renounced ;” and TE can gever Cz | 
lands, Which were. not deſcendible to the Earls of Dumfries and Sta, 


rg” 


7s 


/ 


1 1 


niche wa © competent, f ſuppoſ ng. they had not renounced, Stair, lib. 3. 
fits 2. 

8 2 te che 8 xmo, That as the prope rty of theſe HON 
were, by the charters and infeftments before mentioned, veſted in the 
purſuer's debtor, it was no doubt competent to his creditors to adjudge 
the fame for payment of their debts; and, if no other deſtination appear- 
ed by the inveſtiture, the only heirs from whom they could adjudge, 
were the heirs at law, viz. the heir of line and the heir of conqueſt, 
who, by the law, were entitled to every heritable ſubject belonging to 
the defunct, where no other particular heirs appeared from the inveſti- 
z tures to dncinde them. FI 

ab, Though in the diſpoſitions of the above lands, granted by the 
| Farl of Starr to his nephew, there is a ſubſtitution, failing heirs-male of 
his body, to the other heirs of entail contained in a bond of tailzie of 
his alike; dated 2 1ſt May 1739; yet, as no infeftment was ever taken 
upon: that tailzie, ſo as it could be no title of poſſeſſion of any lands 
whatſoever, it could not be incumbent on Captain Dalrymple's creditors 
to ſearch after a perſonal deed, and go through a courſe of proceſſes, 
exhibitions, c. to recover it, before they could adjudge their debtor's 
eſtate. They were entitled to adjudge the ſame from his heirs at law, 
when there appeared no other deſtination in favour of any particular 
heir that could be known, either from the inveſtiture of the defunct's 
lands to be adjudged, or from the inveſtiture of any other eſtate what- 
ſoever that could be found upon record. 

io, The defender can have no intereſt to propone this obj ection, 
which will only ſerve to put the purſuer to the trouble of bringing a 
new proceſs againſt him, upon the e titles, to which his preſent 
allegation would ſubject him. 

Was he to accept of the ſucceſſion, in virtue of the tien to him 
as heir of tailzie, called by the deed 1739, he behoved to pay the debts 
due by his couſin Captain Dalrymple: nay, his poſſeſſion of the lands in 
queſtion is an univerſal paſſive title, which muſt ſubject him to all his 
couſin's debts, in the pteciſe terms of the ſtatute 1695, if he is to be 
held the neareſt apparent heir of theſe lands, in terms of the mveſtitures. 
The Lords ſuſtained the objection to the purſuer's title, that the per- 
„ ſons charged to enter heir were not the heirs of inveſtiture.“ B. 


Ty Ferguſon. 5 | Alt, G. Brown. 
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His Majeſty's ADVOCATE. 


AE * ANDE R Tak Lord Pightgo 1 was attainted for his 8 to 
the rebellion 1745; his eſtate was ſurveyed by the Barons of Ex- 
chequer, as forfeited ta the Crown, . 
Fobn Forbes, the late Lord's eldeſt ſon, entered a plain upon the eſtate 
for a certain ſum of money due to him by two adjudications of the eſtate 
of f Piyfligo, obtained in RIES as Ar a 3 the claim- 
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ant's grandmother, Lady Sophia Erſkine, When Lady Dowager of Piggy, 
came to have right; and in 1716 and 1777 diſponed them to the claim. 
ant, who was then an infant of two or three years Id. 
Ihqhe conveyances of the adjudications by Lady Fihſlgu to the claimant 
contain the following clauſe: That how ſoon and whenſdever it hal] 
happen Alexander,” Lord Piſſſigo, my ſon, to be in a condition, Capa- 
«<-city-and ability lawfully to purchaſe, acquire and redeem. a right to 
the ſaid adjudication, in his own perſon, from the ſaid John Maſter 
of Pixſligo, and his foreſaids, it ſnall be lawful and leiſom to him, per- 
„ ſonally, to purchaſe and redeem the right of the hail premiſes from 
his ſaid ſon, and his foreſaids, upon payment of a Roſe Noble, upon 
any Whitſunday or Martinmas after his {aid capacity and ability, upon 
e- forty days premonition, Oc. 3 A ien e 
The reaſon of Lady P:/igo's conveying the adjudications to her grand- 
ſon, under the proviſion above mentioned, was, that her ſon Alexander 
Lord Pigſſigo, had been concerned in the rebellion 1715, and though not 
attainted, yet, at the date of the conveyances, was liable to be proſecu- 
ted and attainted, as the three years from the commiſſion of the treaſon 


had not then run. N 5 


The claimant; admitted, that he had never heard of theſe; adjudica- 
tions, nor the conveyances thereof in his favour, until the year 1748, 
when a gentleman told him, that they had been ſent to him from the 
houſe of Piſſligo, after the rebellion 17453535. 
His Majeſty's Advocate objected againſt the claim, frft, That ſo ſoon as 
Alexander Lord Pit/ligo, by the lapſe of three years from the rebellion 
1715, came to be in a capacity and ability to acquire the adjudications, 
there remained no more with his ſon the claimant than a nominal fee, 
defeaſable by Lord Piiſſigo at pleaſure, and that the real and ſubſtantial 
right was in Lord Pigſligo; and therefore was forfeited: by his attainder, 
in the ſame way as when a father diſpones his eſtate to his ſon, reſer- 
ving his own liferent, and a power to burden or alter, c. ſuch nomi- 
nal fee in the ſon, does not protect the eſtate from being forfeited by 
the father's. rebellion, as was found in the caſe of Lovat; and that the 
objection was ſtrengthened in the preſent caſe from the adjudications 
and conveyances not being delivered to the claimant, but to his father. 
Aal, That ſuppoſing the conveyances of the adjudications to the 
claimant to be valid and unexceptionable, yet the condition or power of 
redemption for a Roſe Noble, conceived in favour of Lord Piiſligo, was 
forfeited, and belonged to the Crown by his attainder; for by ſtatute 33. 
H. VIII. cap. 20. it is enacted, © That, if any perſon ſhall be attainted of 
* high treaſon, by the courſe of the common law, or ſtatutes of this 
e realm, every ſuch attainder ſhall be of as good ſtrength and effect as if 
« it had been done by authority of Parliament; and that the King fhall 
have as much benefit and advantage by ſuch attainder, as well of uſes, 
„rights, entries, conditions, as poſſeſſions, reverſions, remainders, and all 
„other things, as if it had been done by authority of Parliament.” 
That although in ſome caſes, decided in the courts in England, it had been 
Found, that ſome conditions did not forfeit ;- yet it Was only in caſes 
where the conditions were conceived abſolutely: perſonal to the party, ſo 
as not to be performable by any other. But Hales, vl. i. p. 244. ob- 
ſerves, If the condition be ſuch, that the ſubſtance of the performance 
< thereof is not bound up ſtricti to the perſon attainted, then ſuch a 
condition is given ti the Crown: for which he cites Englefels” s caſe. 
% Oo BILL Ja eee en eee That 


4 


have been affected by lis credirors 890 e + and therefore went 
to the Croww by forfeiture. © 


34, It was objefted : That ame 11 er che FE Goten id | 


in the adjudications to be good, yet no annualrent could be due there- 
on, fince the adjudications came in the perſon of the claimant ; becauſe, 
as he had been alimented and educated by his father, who was the debt- 
or in theſe adjudications, and much more beſtowed upon him than the 
annualrent bf theſe ſums, the aliment behoved to be conſidered as pay- 
ment of the annualrents; for debitor non præſumitur donare. 
Aubly, It was.objetted: That, at any rate, the claimant could only de- 
mand The principal ſums in the adjudications, and the intereſt of ſuch 
principal ſums, but not the accumulated ſums and intereſt upon them; 
becauſe theſe accumulations were 452 and all penalties are diſallowed 
by-the veſting ack: if 
At was an/wwered for the cla to the u objection: That the con- 
veyances of the adjudications by the Lady Dowager of Piiſligo were in- 
tended to veſt a real fee in the claimant, and the heirs of tailzie ſubſti- 
tuted to him; and if her ſon, the late Lord Pit -ligo, had died without 
exerciſing: the faculty of redemption, it appears evident, that the claim- 
ant could have infeft himſelf upon the adjudications conveyed to him, 


and brought every action competent upon them againſt the eſtate. of 


Hihi go, without repreſenting his father; and therefore there is no co- 
lour to compare theſe: conveyances to the caſe of the tailzie of Lovat ; 5 
for in that caſe, the eſtate was originally veſted in Lord Lovat the at- 
tainted perſon, and the claim was founded upon the tailzie executed by 
him a ſhort time before the Rebellion, with a view to elude the for- 
feiture, which tailzie reſerved ſuch general powers as left him at liber- 
ty to do what he would with the eſtate; and therefore the tailzie was 
conſtructed to be'an eluſory deed, intended to avoid the forfeiture, with- 
out denuding the 4 anter who was the forfeiting perſon. 

But, in the preſent caſe, the adjudications never were in the perſon 
of the late Lo Pitligo ; they belonged to his mother, who might have 
made them over to any perſon ſhe pleaſed. She gave them to the claim- 
ant under a proviſo, which, if it can now take place, may have effect; 
but if it cannot, the claimant's right is ſimple and abſolute; and what- 
ever may be ſaid againſt deeds granted by a man to ſecure againſt a fu- 
ture forfeiture, that may be inflicted for his own crime ; it 1s undoubt- 
edly moſt lawful and allowable for a party who apprehends ſuch dan- 
ger, with reſpect to a preſumptive heir, to ſecure his eſtate againſt it ; 

and any powers in! in farour of fuch heir will fall to be amply. in- 
Ieopented, e 
Aud with reſpec} to nk ee 45 the Ads; theres is NO reaſon to 

ſuſpect that they were ever delivered to the late Lord Piſſligo, who was 
out of the country at the time when they were executed: but it is not 
Material to whom they were delivered; becauſe their being out of the 
granter's hands was a ſufficient” delivery, and the claimant; was entitled 
to inſiſt To exhibition of them gn any enz in whoſe . they 
were. e 7 8 4 WES 94 % 


2 Ta ai baun ob jection, it was . 5 That e enen falls to 


be eee by the la of England, which has always been careful not 
: Avent end forfeitures vey 22 BANS * meanii 80 «og the ſtatutes enacted 


. nat the FRY. cc X dition: or "O79 of aſi, was ot, by the law of 
Scotland; perſonal, but was deſcendible ro Lord on wr 's heirs, had they- 
been different from the fiar, was aſſignable by Lord Pir/ligo, and might 
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Rees W it 0 not extended to Hates taill, although ercepted 
by no ſtatute, until an expreſs act was made for chat purpoſe, anno 26, 
the VIII. Nor was it extended ta rights held in truſt for the . | 
ing perſon; til another ſtatute was made for that purpoſe in the 33d 
15 year of the fame reign. And, even as the law now ſtands, rights of 
action to lands and tenements, writs of error, competent to heirs in | 
remainder, and _— other beneficial rights which might- belong to the 
forfeitihg perfon; do not fall under the forfeiture, as appears from the 
Euxliſp law-books, particularly Lord Cole's" Iuftitates, purt 3. fol. 1 9: and 
his Reports, pes Ne a. Sir Francis Miorr's Reports, p. 25. and 125 
The ſtatute referred to by the reſpondent, for comprehending 4 
culties as thoſe: concetved in favour of the claimant's father, is the fore. 
faid act 33. Henry VIII. cap. 20. by which it is contended, that all condi- 
tions provided in favour of the attainted perſon fall under the forfeiture, 
But, i, The faculty conceived in favour of the claimant's father 
Ils not under the deſcription of a condition by the law of England, 


fa 
oi is deſcribed to be © a quality annexed to a real eſtate, by virtue 


* of which it may be defeated, enlarged or created upon an uncertain 
event.“ And it is laid down as a; general rule, That conditions 
% can only be reſerved to the feoffer, donor or leſſor, and their heirs, 

4 and not to any ſtran e New Abridgment of the Law, vol. i. tit. Con. 
ditions, L009 where reference ts anade to ſeveral e for proving 
that rule. + 

But, in the next li! even bigs ſuch faculties are- reſerved to the 
granter, and therefore properly held to be conditions; yet it is an eſta- 
bliſhed rule in the law of England, That where they are perſonally con- 
ceived in favour of the perſon, afterwards attainted, they will not tranſ- 
mit to the Crown by his forfeiture; this was found in the caſe of the 
Duke of Norfolk, who, anno 18. Elia. conveyed his lands to the uſe of 
himſelf for life, his eldeſt fon in taill, Rene divers remainders over, un- 
der a proviſo, That if he ſhould be minded to alter and revoke the 
ſaid uſes, and ſhould ſignify his mind in writing, under his proper 
hand and ſeal, ſubſcribed by three witneſſes, that then the uſes ſhould 
* be revoked.” This Jaden is regentod, to by Lord rg in his Re- 
Sas part 7 Ne 1 38110 

The like eee given in abs caſe os harden Wb Warren, anno 2. 
Car. I. reported by Latch, p. 25. 69. and 102. Sir William Shelly had 
made a feoffment to the aſe of himſelf for life, remainder to his firſt, 
ſecond, or other ſons, in taill, provided that if Sir William, during his life, 
tender a ring or a pair of gloves to any of the feoffees, or their heirs, 
19% Gulielmo tumc abclarante et expreſſante that the tender was to the intent 
to avoid the deed; that then the uſes ſhould be void, and the feoffee 
ſhould ſtand ſeized tu the uſt of Sir Wilkam and his heirs. Sir William was 
afterwards attainted for high treaſon; and it was adjudged, both by the 
Court of Exchequer and Court of Common Pleas, that the power of re- 
voling: the uſes was not tranſmitted to the Crown by the forfeiture. 

And the like judgment was given in the caſe Smith verſus Mheeler, ad- 


jud ed firſt hy the Court of Common Pleas, and thereafter in the Court 
of King an 23. Cr. II. ohſerved by Sir Matthew Hale, vl. i. p. 246. 


And gecordingly Sir Matthew Hale, vol: i. . 445. lays down this general 
rule, as ved b the above three precgdents, which he there recites, 
vis. That if! the oondition Lebe f and applied eee of 
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pour of the forfeiting perſon did 
can they in the preſent caſe; for that in the above cafes the faculties 
were created by the forfeiting perſons. themſelves: but; in the preſent 
_ cale, they were. created by a third party, who was guilty of no crime, 
aud had fall power over the eſtate tranſmitted by the conveyance in fa - 
your of the claimant, And even although the faculty were conſtrued 
to be :a-condition, yet it could not poſſibly fall to the Crown; becanſe 
it 1s a condition which is not given to the party when he falls under an 
The judgment mentioned by the reſpondent to have been given in the 
caſe of Engizfield was never approved of. Lord Cole, who mentions it in 
his Reports, part 7. N* 12. obſerves, that the Counſel of Englefield were 
not ſatisfied with the judgment, and adviſed to bring a writ of error; 
but the next ſeſſion of Parliament, anno 35. Elia. paſſed an act eſtabliſn- 
ing the forfeiture in favour of the Queen; and, when the like queſtion 
occurred in the caſes of Harden and Smith, the judgment in Exglefield's 
caſe was not regarded, but the precedent in the caſe of the Duke of 
Norfolk followed, as more agreeable to the law of England. 
t is needleſs to enquire, whether the faculty conceived in favour of 

the late Lord Pigſligo, could, by the law of Scotland, have been aſſigned 
by him, or tranſmitted to his heirs, or affected by his creditors; for it 
is the law of England which muſt determine what rights are forfeitable. 
It has been found, that rights conceived in the moſt ſtrict and unalien- 
able form that the law of Scotland can deviſe, are liable to forfeiture, 
becauſe they were ſo by the law of England: and, e converſo, it muſt be 
equally certain, that rights of action, and many others which, by the 
law of Scotland, may be tranſmitted to aſſignees either voluntary or legal, 
are, notwithſtanding thereof, not ſubject to forfeiture, becauſe not ſo 
by the law of England; for by that law there is no occaſion, in the caſe { 
of forfeitures, to, enquire how far the rights are tranſmiſſible to heirs, 65 
aſſignees or creditors, but only to conſider how far the forfeiture is en- þ. 
acted by ſtatute, as it can go no further than ſtatutes ha- 
or the conſtructions put upon them in former precedents. 
time, it may juſtly be doubted, if the faculty conceived mm T ST 
the late Lord Pigſigo could have been aſſigned by him, or tranſmitted to =. 
his heirs or creditors; becauſe the faculty was conceived perſonally in BY 
favour of himſelf only; and it is certain, that reverſions do not go to —_ BY 
heirs and aſſignees, unleſs it be ſo expreſſed. | -. Av 

To the third objection againſt the annualrents which were claimed — 5 
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upon the principal ſums contained in theſe adjudications, it was agſwer- » ..: 
ed: That the aliment furniſhed to the claimant could not compenſate or 1 


extinguiſh the annualrents; becauſe the brocard, that debiror non præſu- „„ 
mitur donare, cannot apply to the caſe where the perſon who furniſhed  - 
the aliment was under a natural obligation to aliment rhe other party, 
as was found by the Lords in 1731, in the caſe of Lord Ximmengbams 
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TOTS e the! tchenlitor did lata 8 n 


it: Was pon” 8 that they ſhould be confidered as a principal ſum, fo as 
to bear annualrent. from the date of thetadjudication, as Mas lately found 

in the caſe of Sir Leni M*Kenzir elaimant upon the; eſtatè of Cyomarty. 
Wm The Lords repelled the/obſections founded upon the clatſes-contain. | 

e ed inthe conveyances of the adjudications granted 3 Lady 
2 Dowager of Puſligo, in favour-of- her grandſon the imant, in 
epd ect lit vas mot alleged, or offered tobe proved, that the due 
N 5 14 Pibſligo executed theſe perſonal faculties; and found, That 

t there could be no deduction from the ſums in the adjudication, | 

10 on account of the aliment furniſhed to the olaimant by his fa. 
ther; and ſuſtained the claim for the principal ſum and intereſt 
of the bonds accumulated into one ſum without penalties, at the 
4 date of the 41 7 70 en ang for the intereſt of the 
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4 CHIBALD STE VE Ns ON of | Mongreena, 


# a 


AGAINST, 


WILLIAM BARCLAT, Tenant in | Woodgreen. 


45 CHIB ALD 8 TEVENSON | bun Wi 2 Barclay before the 
Juſtices of Peace, for having ſuffered five of his cattle to break 
into the purſuer's incloſure, and deſtroy ſome'young trees. The Ju- 
ſtices decerned againſt the defender for Z. 25 Scots to be paid to the pur- 
ſuer, and for the like ſum to be paid to the Clerk of Court, in terms of 


the 39th act of Parliament 1685. 


' Archibald Stevenſon.applied for a bill of horning u pon the decreet pro- 
nounced by the Juſtices. The Lord Ordinary Sacher if a bill of horn- 
ing was competent upon a decreet pronounced by the Juſtices of Peace; ; 
and therefore reported the caſe to the Lords. 


* The Lords refuſed the bill.“ * B. 


| Ne c bo} 80 th March i 
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- +27 1 is year _ "EY Cuthbert of L e © bel decreet Faadcing to 
1 him the eſtate of {hv 5 the F 7 of 1 ea go Werke, of 


8 WT 205 I: 
0 chis 1 his Ma jeſty Advocate abjifed che negative preſcription. 


4 


tered into poffaſſion of the whole eſtate of Lovat, in virtue of a charter 
of adj cation and infeftment on it: and, in the year 1708, he brought 


eſtate of Lovat, and particularly againſt Ca/tlehill : That in this proceſs 
 Cafiebill produced his grounds of debt: great aviſandum was KA with 


contended, That the negative preſcription could not be objected: to their 
claim: That he cannot be ſaid to loſe his right non utendo, who, before 
the years of preſcription have run, produces it in Judgment; Caftlebill, by 
this production, ook document upon his obligation, in terms of the act 146 g,. 
and Hallorued it in terms of the act 1474. Neither can the term purſue, 

which is uſed in the act 1617, afford any argument againſt this claim: 


thus the negative preſcription has been found interrupted by a charge of 
horning, which yet is 20 purſuit, 21ſt July 1629, Morris againſt Barclay; 
by an informal execution of citation, 6th July 1671, M*Crae againſt Lord 
M. Donald, and by citation upon the firſt ſummons, although no judicial 
act followed, 17th February 1665, Butler againſt Gray. 

Pleaded for his Majeſty's Advocate: The words ſed 3 in the three fla- 
tutes denote, that, in order to prevent the negative preſcription, the cre- 
ditor muſt uſe ſome judicial procedure, teſtifying to the debtor that he 
means to inſiſt in his right; to ſuch judicial proceedings all the deciſions 
produced for the claimants relate; but extraneous deeds of the creditor 
infer not any interruption of preſcription. | Thus, an action of debt in 
general will not prevent the preſcription of a particular debt, 16th Fe- 
bruary 1699, Menzies againſt Forbes; nor letters of horning, although ſu- 
ſpended by the debtor; ſuch ſuſpenſion being no document taken by the 
creditor, 11th December 1717, Wright againſt Wright. 

And thus the production made by Caſtlebill cannot be underſtood to 
interrupt the negative preſcription; for that he hade it, not in order to 
obtain payment of his debt, but to prevent,his titles being held as forged 
by a decreet of certification; ; and as this production was made, not 
againſt the debtor, but againſt an incumbrancer, it cannot operate 
againſt the debtor, nor againſt the Crown in right of the debtor. 

* 'The Lords repelled the 3 made on the part of his Majeſty's 


- Plraded for the mt: The courſe of the negative preſcription has 
| bers interrupted ; for that, in the year 1706, M*Kenzie of Preflonhall en- 


A ceo, of reduction and improbation againſt the other creditors on the 


them; and they were ſpecially excepted in a decreet of certification pro- 
nounced contra non produfta. From this ſtate of the fact, the claimants. 


that term muſt be explained by the terms uſed in the former acts; and 
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Act. Hay, Lockhart. Alt. M*Queen, King's Counſel. Clerk, Kirkpatrick. 
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ALEXANDER LAW died ſuddenly, and infolvent: Hart a credi. 


miſſaries of Edinburgh, ſetting forth, That Law had died ſuddenly; 
c that he owed conſiderable ſums to Hart the petitioner; that there 
Jas reaſon to ſuſpect that his effects might be embezzled, in defraud 
of him and the other creditors; therefore praying warrant to ſequeſ- 
* 'trate and ſeal up the defunct's effects, for the behoof of all concern- 
* „ | net 


were inſpected, and the warehouſe locked up by Smith, an officer of 
Court; next day Smith inventotied and valued the goods, and took cu- 
Kody of the key, 1 


two cautioners, te Hart and the other defenders, that ſhe ſhould roup 
the effects which had been ſequeſtrated, and apply the price towards 
their payment; and this obligation, with an inventory of the goods, was 
delivered to Fobn Watſon doer for the defenders. Watſon informed Smith, 
that the creditors had come to an agreement with the reli, and there- 

upon got the keys of the warehouſe from him, and delivered them to 
rad ict. She rouped the goods, and with the price paid off the de- 
Cumming, and other cred or not parties to this tranſaction, purſued 
Hart and others for payment of their debts, upon the paſſive title of vi- 
tious intromiſſion, <: "i ; oy | 


may not be extended againſt thoſe who acted bong fide and openly; and 
the defenders did not ſecretly take poſſeſſion of their debtor's goods, but 
took payment from the relict of their juſt debt, being prevailed upon 
by her, to ſave her and her family the expence of confirmation, tc. as 
there would be a reverſion. The whole tranſaction with her was openly 
and fairly carried on, neither ſhe nor they imagining there was any 
other creditors;” and the roup was public. Although Hart applied for 
ſequeſtration, and obtained it for the behoof of all concerned, yet there 
was no obligation upon him to go farther; he might honeſtly ſtop here, 
and take payment of his debt when offered; and the relict is the intro- 
mitter, not the defenders. : 


Hinder a confirmation, and prevent all the creditors from coming in par: 


12 words of Haris application to the Commiſſaries. And if the effects had been 
fairly divided, there would have been a great earner + to prevent this, 
the name of the relict is uſed, as ſhe had nothing to loſe 
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4 tor, immediately upon his death, preferred a petition to the Com. 


The Commiſſaries granted the deſire of this petition. The goods 


A few days after this, the defun@'s relict granted her obligation, with 


Pleaded for the defenders: Vitious intromiſſion is penal and odions; it 


Anſwered for the purſuers: The whole was a fraudulent contrivance to 


The defunct's bankruptcy was notorious, as is evident from the 


- but the defend- 
their doer Pagſon, were the conductors of the whole; they 7 
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the tranſaction with her, authoriſed her intromiſſion, and by falſe re- 


# 


JFF 4 . 
The Court ſeemed to be of opinion, that there was no place for a 


the goods /ine litulo, after they were in the hands of the Commiſſaries, 
and thereby defeating the legal ſequeſtration, was highly irregular; as 
was Iikewils the taking ſuch obligation from the relict, and receiving 
payment from her, all within the fix months: That they ought there- 
fore to be ſubjected in valoremn.. 9 
The Lords found the defenders liable to the purſuers for the debts, 
t purſued for, being within the value of their intromiſſions.“ w. s. 


AQ. Lockhart. | Alt. Advocatus. A. Pringle. Wis" Ya | | Clerk, | Kirkpatrick. 


N. Cl. „ a 4 | th March 1756. 
. 5 eren RUDDIMA 1 Edinburgh, 
> Ut 5 AGAINST | 15 | 

The GOVERNORS of the Merchant Maiden-hoſpital in Edinburgh. | 


Tro the 21ſt of Ofober 1689, Thomas Young granted bond for 
3 4000 merks to his mother Alliſon Elliot; this bond proceeds on a 
narrative of onerous cauſes e 55 
Ruddiman acquired right by progreſs to this bond, and in the 1742 in- 
ſiſted in an action for payment againſt the hoſpital, who had ſucceed- 
ed to the eſtate of Thomas Young, in virtue of a gratuitous diſpoſition 
from one of his repreſentatives. gs 
Various defences offered for the hoſpital were repelled on the 25th 
of June and the 3oth July 1746; it was now objected for the hoſpital, that 
it appeared by the regiſter of burials in Eainburgb, that Thomas Young 
was buried on the 23th of Ofeber 1689, being the fourth from the date 
of the bond; that therefore the bond muſt be preſumed poft tantum tem- 
boris to have been granted on death-bed, unlefs the purſuer remove 
this preſumption, by proving that Thomas Young was in health when he 
granted the bond, or that he died ſuddenly, or of a violent death. 
The Lords found, That it is to be preſumed that the bond was 
* granted by Thomas Young on death-bed ; and therefore that it 
cannot affect the defenders, unleſs it is proved, that he was in 
liege pouſtic at granting the ſame, or that the onerous cauſe of 
the bond be inſtructed.” . . 


AQ. Ferguſon, | | Alt. J. Crazgie. Reporter, Juſtice Clerk. Clerk, Gibſon. 
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_ preſentations, obtained the poſſeſſion of the goods from Smith, thereby 
taking the goods out of the cuſtody of the Court; a ſtep highly irre- 
gular, as done both in contempt of the Court, and to defraud the pur- 


paſſive title in this caſe ; at the ſame time, that the intromitting with 
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built houſes at Wanlockhbead, others had been put into poſſeſſion of houſes 


upon the decreet of removing above mentioned, and Telfer was charged 


contended on the part of the miners, That they could not be ejected in 


of building, yet they cannot be ejected ſummarily and without legal 


diligence againſt Teſ er. | 


-perly tenants paying rent, but ſervants or labourers ; at the ſame time, 


without any premonition; and therefore, 
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'TFFELFER was tackſman of the Duke of :Queenſberry's lead mines at 
Manloclbead. Upon expiry of the leaſe, the Duke obtained a decreet 
of removing againſt him. Teſfer did by a formal inſtrument, give over 
his poſſeſſion to the Duke's managers, who, in his name, acknowledged 
the acceptancehereof, in terms of the leaſe. | 


SS © % 4 * 


Some of the miners who had wrought under Telfer,. had themſelves 


by Telfer, but none of them had paid oy rent. They were all permit- 
ted to remain in poſſeſſion of their houſes for upwards of three months 
after the removal of Telfer ; letters of horning were afterwards raiſed 


to remove himſelf, his ſubtenants, ſervants, cottars, dependants, &c. 
Telſer prefered a ſuſpenſion, and pleaded: That as his renunciation had 
been accepted, and as the miners did not poſſeſs under him, nor pay 
any rent to him, he could not be charged to remove them; it was alſo 


virtue of this decreet of removing obtained againſt Telfer. It is not the 
practice at Wanlockhead, or at any. other mines, to turn miners out of 
their houſes brevi manu. A formal warning forty, days before Whithun- 
day is neceſſary, and has been frequently uſed. - Moſt. of the miners had 
themſelves built the houſes, and ſo far conſider them as their own pro- 
perty, as to be in the practice of ſelling them to one another. And al- 
though they may be obliged to quit them upon being paid the expences 


N ⁰ w ĩ Ä 3 wood”, C0 9 EN Yb Ls 

- po a the Duke: The miners are neither cottars nor ſubtenants, 
but they are ſervants who pay no rent tothe maſter, and are removeable 
at his will; and although ſome of them have, by permiſſion, themſelves 
built the houſes in which they reſide, yet, upon ſatisfaction being made 
to them for their expences, they may be removed without any formal 
warning. At the ſame time, the Duke agreed to paſs from all perſonal 


It occurred to the Court, That no formal warning forty days before 
Whitſunday was: neceſſary for removing the miners, who were not pro- 


might bear hard upon theſe poor people to turn them out ſummarily 
The Lords found, That there is no neceſſity of a legal warning to re-. 
„move the miners; artificers and labourers about the works; but 

_ © that it is competent to the Duke of Qucenſberry, or his tackſman, 
to remove them upon a previous intimation of fifteen free days, 
„ made perſonally, or at their dwelling- places; and in caſe 0 


their not obtempering the ſame, grant warrant to Re * 


1 299 ] e 
6 1s i W depute to remove and eject them, reſerving to ſuch of the miners | 
and others who have built or repaired their houſes upon their . 
3 own expences, afterwards to inſiſt againſt the proprietor or tackſ- | 
Ms man for Any claim een to * as accords.“ W. s. 7 
mY Wn Ak W. Stewart. * Clerk, Kirkpatrick. i 
0 Sit 15 5 1. . N ith Marek 1756. 
Sx. ROBERT. DALZIELL, Eſq; 
AGAINST ; 
ALEXANDER DALZIELL of Glenae, and GEORGE 
| | HENDERSON. 1 


Vcontract of marriage betwixt the late Earl of Carnwath and Mrs Mar- 
garet Vincent, the father and mother of the purſuer, particular ſums 


belonging to the Lady were veſted in certain truſtees, and the ſurvivers 
| or ſurviver of them, and the heirs and aſſignees of the laſt ſurviver, for 
the uſes mentioned in the contract, vis. that they ſhould in part be ap- 
| plied towards purchaſing, for the behoof of the children of the marriage, 
an heritable bond, which had been granted by the Earl, to Stewart of 
Sbambelly for L. 2500 Sterling, and the remainder ard paying the 
s Earl's ped rethy debts; who therefore obliged himſelf, his heirs and ſuc- 
. ceſſors, to grant heritable bond to the truſtees for the behoof of the 
| children of the marriage, for ſuch remainder ſo laid out. ö 
; . Stewart of Shambelly's debt was accordingly paid off, and a convey- 
ance of his heritable 15 taken to the truſtees, for the behoof of the 
1 children, and the remainder of the ſums veſted in the truſtees, was ap- 


. plied, in terms of the contract, towards paying of the perſonal debts of 
1 the Earl; but he dying without giving any ſecurity, Alexander Daliell 
: of Haak, his eldeſt ſon by a former marriage, granted his heritable 
bond for the ſums laſt mentioned, and upon both thoſe heritable bonds 
the truſtees were duly infeft. 
The truſtees being now all dead, and Henderſon of nn the laſt 
ic ſurviyer, having left an only fon George, an infant, incapable of perfor- 
ming the truſt, Robert Dalzzell, the only child of the marriage, thus cir- 
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i cumſtanced, brought a proceſs againſt Dalziel] of Glenae, and George Hen- 

derſon, in order that the ſubjects contained in the truſt- right, might be 4 

4 veſted in his own perſon: And the queſtion in this caſe was, How the 1 
a feudal- right veſted in the truſtees by their infeftment, could be tranſ⸗- i 
2 mitted to Robert Dalziell, as George Henderſon did not chuſe to repreſent i 
ily his father, the laſt ſurviving truſtee, or to make up titles to theſe ſub- ll 
jects, ſo as to convey them in the ordinary form, leſt he ſhould there- | 

by incur a paſſive title. l 

Various -opinions were offered : Some thought that a charge againſt ll 

George Henderſon was neceſſary, and, upon his renouncing, a decreet cog- 1 

nationis cauſa in common form; others Judged that a fimple declarator it 

was ſufficient to put in the new name into the infeftment, in the ſame is 

manner as a declarator of redemption is ſufficient to veſt a wadſet, as | | 

being but a temporary 2 Others again, not fatisfied with this laſt 4 

opinion, - I 

1 

it 

|, 


opinion, and judging a ſimple declarator not ſufficient to convey, though 
ſufficient toextin guiſh a fi eudal- right, propoſed, that where the feudal. ri ght 
held of the King, an order ſhould be granted to Chancery, to iſſue out 
a pregept to infeft; or where, as 1nthis caſe, che holding is of a ſubjeq 
that letters of horning ſhould be granted as in appriſings. At laſt it 
was ſuggeſted, That the Court ſhould declare, that Henderfon held only 
in truſt ; that that truſt was now at an end; and that they ſhould or- 
dain Dalziell of Glenae the ſuperior, to grant charters with precepts for 
infefting the purſuer Robert Dalzzell. This method, as the ealieft and 
leaſt expenſive, was unanimouſly agreed to, and declared to be the rule 
in all caſes of the like nature in time coming. The judgment was ex- 
reſſed in the following term: . Rp 
The Lords found, That the two debts libelled, and the infeftments 
«thereon, were veſted in the truſtees, for the behoof of the iſſue 
« of the marriage between the purſuer's father and mother; and 
found that the purſuer was the only iſſue of the ſaid marriage; 
and found that John Henderſon younger, of Broadholm, was the ſur- 
66 viving truſtee 1 and that the truſt was veſted 1 him deſcendible 
to the defender his only ſon; and found that George Henderſon 
© the defender, ought to be denuded of the ſaid truſt in favour of 
„ the purſuer. And they declared the truſt-ſubje& to belong to 
the purſuer, and decerned accordingly ; and in order that the 
<« ſaid infeftments and other ſecurities may be legally veſted in the 
* perſon of the ſaid purſuer, they decerned and ordained Alex- 


ander Dalziell of Glenae, the other defender, ſuperior of the a- 
< foreſaid infeftments, to grant to the ſaid purſuer proper char- 
ters containing precepts of ſeiſin for infefting the purſuer accor- 
4 dingly.“ Y 5 N | | FEY) W. 8. 

Petitioner, Wight. 

N*:CCIV. 16th Func 1750. 
oN MEX INNON, - 
Ty  AGaInsT = 


CHARLES M*KINNON. 


ATEIL M*KTINNON had, in the year 1731, diſponed the eſtate of 
| M Kinnon, to Fohn M*Kinnon younger, and the heirs-male of his 
body.; whom failing, to the hers-male to be procreated of the body of 
Jobn M*Kinnon elder ; whom failing, to Jobn M*Kinnon tackſman of 
Meſfintſh. „ i | | RD 

1 few years after, Fobn M*Kinnon younger died, but without heirs- 
male of his body; and at that time there were no heirs-male of the 
body of Jubn M*Kinnon elder; for which reaſon Fohn M*Kinnon tackſ- 
man of Maſiniſo, ſerved himſelf heir to Fohn M*Kinnon younger, and 
tig “ ¾ é Henne ior in 7 5 
* this, in the year 1753, John M*Kinnon elder, had a ſon named 
-Ubaritles. | 5 N N beg. — | | 

The tutors of Charles brought an action againſt Fobn, tackiman of 
 Meſfniſh, to denude of the eſtate in favour of Charles. = IN 

leade 


* ; 
„ 
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Plaid for Jobn of Meſſiniſh: Ever ſince the deciſion Lord Mount- 
wart againſt Sir James, M*Kenzie, 2d January 1708, it had been a point 
fixed in the law of Scotland, That the neareſt heir to the deceaſed at the 
time, might ſerve heir to him, notwithſtanding the poſſibility of a nearer 
one; and in conſequence of that, it follows, that as the entering heir 
is a modus acquirendi dominii, it muſt be perpetual in its effects, and no 
contingency happening afterwards will overturn it. 
. Anſwered for Charles By the diſpoſition, the eſtate was plainly to be 
in the heir-male of the body of Fobn the elder, upon the failure of heirs- 
male of the body of Jobn the younger; but as, when this laſt event hap- 
ened, the law, to avoid the inconveniency of leaving the fee in pendenti, 
had allowed it to be veſted in the neareſt heir for the time; ſo, when a 
nearer, the true heir, appeared, the inconveniency of leaving the fee 
in pendenti ceaſed, and the original diſpoſition was enabled to have its 
effect. Vid. deciſion 13th December 1707, George M Kenzie againſt Lord 
Mouniflewart, and Cahown againſt Mier, cited in Stair's deciſions, v. 2. 
B. 514. and Infl. p. 477 FOE VE CS Fs = 
_ * The Lords found, That the purſuer has right to the eſtate of M Kin- 
non, from the time of his birth; and that the defender is obliged 


to denude thereof in his favour.“ J. D. 
Act. Ferguſon. Alt. Lockhart. G 150 1 Reporter, Juſtice Clerk. 
No .CCV. | e 17th July 1756. 


1 E., 


AGAINST 


The EAR L of CRAWFURD, and HUGH CRAWFURD. 


JAMES URE received a diſpoſition of the eſtate of Shirgartoun, in 
F which a certain line of ſubſtitutes was ſettled, and he granted, of 
the {ame date, a ſeparate obligation, whereby he bound himſelf not to 


ſell nor contract debt, nor to do any other deed whereby the lands of 


Shirgartoun may be any ways affected. 

He afterwards diſponed theſe lands gratuitouſly to the Earl of Craw- 
Furd and Hugh Crawfurd; a reduction of this diſpoſition, as granted in 
contravention of the above prohibitory clauſe, being brought by his 
heir after his death. | 


It was pleaded for the Earl and Hugh Crawfurd : That the favour of 


property being great, and the interpretation of reſtraints upon property 


being limited to the very words of the reſtraint; and it having by many 
deciſions, been found, that a prohibition to alter the courſe of ſucceſ- 


tion, or do any other deed whereby the lands might be affected, did not 
imply a prohibition to ſell: it ought here to be found, vice verſa, that a 
Prohibition to ſell, or do any other deed whereby the lands might be 
affected, did not imply a prohibition to alter the courſe of ſucceſſion 
ſince thoſe decifions proceeded on this ground, that the diſponer had 
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not been by expreſs words probibited to ſell; the preſent deciſion ougli 
to go on this ground, that the diſponer Was not by 'EXPT eſs words Pro- 
hibited to alter the courſe of ſucceſſion, . 47 


The Lords reduced the diſpoſition to the defenders,” , I. p 
| AR. Elliot, Williamſon, And. Pringl. Alt. J. Dalrymple, Brown, Lockhart, | 
Ne CCVI. ey J $0 4, MN 1 760. 
| OAT IP KITNEVEWD.: / 
AGAINST 


DAVID ROBERTSON. 


AVID KINLOCH had a houſe in Kinloch's cloſe, betwixt which 
and the houſe adjoining to it there was a common gavel: the ſe. 
cond floor of this laſt houſe was vaulted, and was uſed by Roberthn a 
blackſmith as a working ſhop: there were 1n this ſhop five forges and 
twenty workmen, who worked in it twelve hours in the day. 

David Kinloch purſued Robertſon to remove his working ſhop, as the 
ſituation of it, in ſo public a place of the town, to the diſturbance, and 
even danger of the neighbours, was contrary to the public police of the 


burgh. . 
„The Lords decerned Robertſon to remove.“ J. D. 
Act. J. Dalrymple. Lockhart. Alt. M*Queen.. A. Pringle. 
No CCVIL. 5 1 24th June 1756. 


CHILDREN: of Sir Samuel M*Clellan, 


AGAINST 


* 


The REPRESENTATIVES of Captain Menzies of Enoch. 


IN the year 1708, James Menzies of Enoch granted bond for L. 50 
Sterling to Sir Samuel M' Clellan, payable at the next term. 85 
In the year 1709, Sir Samuel aſſigned the above bond to certain tru- 
ſtees, for the uſe and behoof of his children, according to ſuch diviſions 
and proportions as the ſaid truſtees ſhould think fit; which truſtees, he, 
in the ſame deed, appointed to be tutors and curators to his children, 
and declared them not to be liable for omiſſions. bet 
Soon after he died, leaving his children under age; ſome of the tru- 
tees tutors entered upon their office, but neglected the affairs of the 
children; ſo that nothing was done upon the bond for 43 years and a 
half, nor did the truſtees make any diviſion among the children. FP 
TI | we". ab ter 


Os y - 
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- Aſtor: theſe-43 and a half years, the children prag a proceſs againſt 
' the repreſentatives of James Menzies for payment of the bond, The de. 
fence was preſcription; and the anſwer was, That the * rſuers were 


minors more than ten of the 43 years and a half. 

Pleaded for the defender: The right to the bond was e in the 
truſtees 3 they alone had the jus exigendi: in ſuch a caſe, thoſe for 
whoſe behoof a truſt is taken,-are no more than creditors to the tru- 
ſtees to the extent of their debt, Preſcription runs againſt the truſtees, 
and the minority of the children cannot-interrupt it. 

ada, The children had no title to plead their intereſt as minors, as 
long as the diviſion was not made by the truſtees, and the truſtees were 
alive; ſeeing that, till the diviſton was made, the children could never 
be certain of having a ſhare or intereſt in the ſubject. 

Pleaded for the children: Whatever may be the effect of a deed 
granted to truſtees ex facie abſolute, and qualified only by a ſeparate 
back- bond, the preſent deed merits a different conſideration, which 7: 

gremio bears to be granted for behoof of the children, in which the 
truſtees are appointed tutors for them, and were declared liable only 
for their omiſſions, and which therefore muſt be looked upon only as 


a more extenſive factory for the care of the childrens affairs: in ſuch a 


caſe, the preſcription muſt be regulated by the ſtate and action of the 
children, and not by the action of the truſtees tutors. 

« The Lords found that no action lay upon the bond in queſtion, 

« after the lapſe of 43 years and a half from the time of payment 

* thereof. ä | J. D. 


Act. 4. Pringle. I. Queen. Alt. Miller. Ce Kinkpatvich, 


Ne CCVIIL 3 roth July 1756. 
GEORGE MILLER, 


AGAINST 


JOHN MELDRUM, and others, Tenants of Balbedie. 


4 RAY and Margaret Schaws being creditors of Malcolm of Ballei, 
in January 1750, arreſted his rents in the hands of his tenants, and 
obtained decreet of forthcoming. The tenants afterwards paid theſe 
arreſted rents to their maſter; and, in 1754, were obliged to W repay them 
to the arreſters. 
Miller, another creditor, arreſted the rents 1751 and 1752, and inſiſt- 
ed in an action of forthcoming. 
Pleaded for the tenants: By the payment of the rents arreſted to their 


maſter, they became creditors to him, as they were obliged to pay the 


ſame rents again to the Schaws ; therefore they had a right of retention 


of any ſubſequent rents affected by arreſtments poſterior to theſe pay- 


ments to their maſter. That ſuppoſing they could not pay to their 
maſter arreſted rents, yet, by paying to him a ſum of money, they be- 


came greater to him. Had it — any — ſum, they had a 
| right 
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right of retention; for a tenant-creditor has right to retain againſt all 
arreſters ; it will make no difference that the ſum conſiſted in rents due. 
Anſwered for the arreſters : The payment to the maſter after arreſt. 
ment was illegal, and cannot found the tenants in a claim of retention: 
ad maſter cannot diſcharge future rents in defraud of all pofterior arreſt- 
ments; yet ſuch would be the caſe here, if the tenants'plea were ſu- 
" fained. 4 en 06 19 089 UG ee 
Further, the tenants did not become creditors to their maſter, till 
they were obliged to pay to the iSchaws, which was in the 1754, and 
oſterior to the arreſtments uſed by the purſuers. $ 
The Lords found, That the tenants cannot have allowance of the 


| © payments made to their maſters.” =» 4 W. s. 
AQ Scrymgeor. : Alt. .Da. Graeme. „ „det, Funk. 
N* CCIX. . . 3 24th July 1756. 


The Duke of ATHOLE, 
AGAINST 
The Ducheſs Dowager of ATH OLE. 


HE late Duke of 4thole became bound by marriage-contract to in- 
1 feft the Ducheſs in the liferent of the lands of Huntingtower, with 
abſolute warrandice. | 
The teinds of Huntingtowwer belong to the Crown, and have been poſ- 
ſeſſed under leaſe from it by the family of Atbole; in conſideration 
whereof, there 1s paid a yearly rent, and a compoſition at the renewal 
of each leaſe. On the demiſe of the Duke, the Ducheſs entered to the 
poſſeſſion of her jointure-lands, and paid duly to the Crown the teind- 
duty aforeſaid. . | | 
The Duke of Athole, as tackſman of the teinds of Huntingtower, brought 
an action againſt the Ducheſs for payment of the full teinds ſince the 
time of her entry to her jointure-lands; and in ſupport of this action he 
pleaded, That if a third party were tackſman of the teinds he might exact 
them from the Ducheſs; nor would ſhe have recourſe againſt the pur- 
ſuer, as repreſenting the late Duke his father, upon the warrandice in 
her marriage-contract, which contains no diſpoſition of teinds: and as 
the right to the teinds is diſtin from the right to the lands, the Duke is, 
with reſpect to the teinds, in the ſame condition as any other tackſman 
would be: had the Duke made an abſolute ſale of the lands, he might 
{ill have levied the teinds from the purchaſer, ſo alſo may he levy the 
teinds in this caſe where the lands are not diſponed abſolutely, but in 
liferent. | 8 
The Ducheſs Dowager .an/wered, That, had ſhe apprehended that a de- 
mand for the full teinds would ever have been made, ſhe might have ob- 
tained a leaſe of them from the Crown, upon payment of that compoſi- 
tion which the Duke paid; the tacks have been granted for the benefit of 
the proprietor, that is, of the Ducheſs during the ſubſiſtence of her life- 
rent-right, and of the Duke at its expiry: the Duke muſt therefore 
communicate to the Ducheſs the benefit accruing from ſuch tacks, in 


the 
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the gane manner as he who procurus a gift of his own ward muſt com- 
municate the benefit thereof to his ſubvaſſals. 

„ The Lords found the defender entitled to the benefit af the Duke” $ 

A tacks, but that ſhe muſt pay for her proportion of the compoſi- 

„ tion paid in Exchequer, and the expences of obtaining the ſaid 

„ tacks correſponding to the rent of her liferent-lands included in 

the ſaid tacks,” | | D. 


AA. 4. Tring F, erguſon, Alt. Sir Da. Dalrymple, Lockhart. Reporter, Woodhall. Clerk, Gibſon. 


Ne CCX. — 27th July 1756. 
| THOMAS HARVIE 


AGAINST 
MAT T. HEW BOGLE, and KT A K-S E SSI ON in Glaſporo. 


Nc1ENnTLY there was but one kirk-ſefſion 3 in Glaſgow; upon the in- 
A creaſe of inhabitants, this one kirk: ſeſſion was divided, in the 
year 1649, into ſeveral particular ones, accordin ng to the number of 
churches ; after which, the particular ſeſſions met ſometimes about their 
particular buſineſs, and when the intereſt of all was to be conſulted, 
they formed themſelves into one general kirk-ſeſſion upon the original 
plan. Theſe ſeſſions had one clerk choſen by the general kirk-ſeii:on ; 
this clerk did both their particular and general buſineſs, for which he 
had emoluments to the amount of L. 50 yearly. 

From the year 1606 till the year 1646, the clerk was choſen from 
year to year. 

From the 1646 till the I750, the elections of the office of clerk did 

not expreſs whether it was given for life or during pleaſure; neither 


did uſe explain the duration of the office; for though, in general, thoſe 


who got it enjoyed it while they lived, yet, on the other hand, in one 
inſtance, a clerk had been turned out for malverſation, and, in another, 
for incapacity ariſing from diſeaſe. 


In the year 1750, Provoſt Millar, the then clerk, reſigning his office 


into the hands of the kirk-ſeſſion, on a condition of getting, during 
his life, L. 40 Sterling a-year from his ſucceſſor in office; and the kirk- 
ſeſſion choſe Thomas Harvie in his place, but without expreſſing whether 
the office was given during pleaſure, or for life. 

A few years after, the kirk-ſeſſion, without aſſigning any reaſon in 
their act, removed Mr Harvie, and elected Matthew Bogle into the office. 

Hur vi⸗ brought a reduction of this election againſt the kirk-ſeflion 
and Bogle. 

The defenders condeſcended upon ſeveral groſs neglects of Harvie in 


the exerciſe of his office, but did not allege them till the proceſs was 


far advanced. 

Pleaded for the purſuer: Public expediency requires that offices of 

labous and truſt ſhould be for life; and therefore the legal preſumption 

1s, that the office in queſtion is for life, unleſs that preſumption is taken 

off by a contrary uſage. But ſuch uſage cannot be ſhown here; for, 

on the contrary, fince the 1647, thoſe who got the. office have held it 
Hhhhb for 
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at liberty to elect without his reſignation, and the two exceptions of 
removing for malvenſation and incapacity, aroſe from neceſſity, and do 
not œontradict the general tenor of a eontrary -ulage, 1 
Aꝛſiveres for the detenders: The clerkſhip in queſtion is only during 
pleaſure; it is an employment, not an office; it requires neixher a par. 
tieular education, nor particular abilities; the clerks to all the other 
kirk-ſeſſions in Scotland are during pleaſure, Provoſt Millar's reſigna- 
tion was an expedient thought of by his friends, when he grew old, to 
ſave the affront of a removal. Thoſe who enjoyed the clerkſhip in 
queſtion from the 1649, during their lives, held it by tolerance; for 
ſuch tenor was not expreſſed in their commiſſions; the removal of one 
of them on account of his incapacity from diſeaſe, is altogether incon- 
ſiſtent with the notion of a tenure for life. 8 
The Lords took a middle courſe; they held the office to be neither 
for life nor abſolutely during pleaſure, but that the perſon poſſeſſed of 
it was removeable, in terms of two deciſions, 18th January 1710, Magi 
rates of Montroſe againſt Strachan, and r1oth November 1747, Jobn Foulis 
againſt Very of 0 00 Chapel, for reaſonable cauſes, without the ne- 
ceſſity of a charge of direct malverſation; and that the neglects charged 
on the purſter being reaſons ex oft facto, aſſigned in the courſe of the 
proceſs, and not in the deed of Bog/e's election, were not proved debito 
tempore. _ | . | 2 
The Lords ſuſtained the reaſons of reduction of the defenders 
election, and declared Thomas Harvie clerk to the general and 


« particular ſoffions of the town of Cle h, 7.9 
Act. Elliot, Lockhart, Ferguſon. Alt. 5 Dalrymple, Millar, A. Pringle. | Reporter, Kamei. 
to WR 6: 2̃8ꝗch Fuly 1756. 


L ZIT EH of Freefield, 


eee 


Unixd the late rebellion, ha Gordon of Glenbucket, accompanied 
RF by other rebels, invaded the houſe of the purſuer, a loyal perſon, 
and plundered it, carrying away with him goods and effects to the va- 
lye of L. 180. This happened poſterior to the 24th June 1745, 

After the attainder of Glenbucket, the purſuer entered his claim in 
terms of the veſting act; and pleaded, That, had there been no forfei- 
ture, his claim would have been unqueſtionably. good againſt G/enbucke! 
and his heirs, and therefore, as that act anxiou y provides for the re- 
lief of all the lawful creditors of the forfeitigg perſon, the purſuer's 
claim ought to be ſuſtained, NH Ee nn 
_ , Chjefted for the Crown: That, in order to prevent fraudulent claims, 
and cut off debts that might be contracted for the very purpoſe of ſup- 
porting the rebellion, ar ſaving the eſtates of rebels, the act aforeſaid 
veſts in his Majeſty all the rights and eſtates of forfeiting perſons from 
and after the 24th June 1745, allowing all their juſt and lawful debrs, 


contracted 
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| . by bonds and ack ſecurities PORE enumerated, previous 
to that date. From hence it is evident, that no debt, however juſt, 
contracted after that time by the rebel, and by conſequence no deed, 
however available to create a debt, can be ſuſtained to affect the eſtate 
veſted in the Crown, 
N Nen nn pn diſmiſſed the claim,” FO 10 


Al Gries: Ale Clerk, 


7 | 


N GEXB. . Sho 2.2 ©. agth Fab 1756. 
DO NAL D | 
AGAINST 


A WIDOW of a Peer. 


IHE widow of a Peer, being debtor to M Donald in a certain ſum 
of money due by bill, he raiſed and — Aa horning againſt 

her and afterwards applied for letters of c 
The Lord Ordinary reported the bill ro the ae who were of opi- 
nion, that the widow of a Peer was moms to all the privileges of 2 


Peer, and therefore, 
* * They refuſed the bill.“ | a * 


Ne CCXIII. 29th J 1756. 
GEORGE CHALMERS 
AGAINST 


MART PEW. 


T'N:the year 1718, the Trinity Hoſpital granted a tack for three nine- 
teen years of go acres of ground near Leith OT Henderſon. In 


2 tack a power was reſerved to the Hoſpital to feu ſome acres of the 


farm. #Henderfon conveyed this tack to John Pero. 

In the year 1734, the Hoſpital granted a feu of 16 of theſe acres to 
Thomas Mercer, who built a houſe upon them; and ſoon after the Hoſ- 
pital granted him another feu of above 24 acres more, to the ſouthw 
of the 16. 8 

Into the middle of theſe laſt 24 acres, there run, from weſt x6 eaſt, a 
long narrow ſtrip of ground, of about three roods in extent. This trip 
belonged to the Hoſpital, and was contained in the laſt feu; hut, being 
of that time ſer 1 in tack to Shiellr, Mercer n from Shiell, his tack 
of it. 5 
Mercer Ukewiſe vou another long ſtrip of ground, of above two 
acres extent, from Lord Batmerino, which run from eaſt to weſt; along 
the ſouth fide of the 24 acres * 

When the feus were granted to Mercer, Jobn Pew had acquieſced in 


the firſt feu of the 16 acres, but brought a reduction of the ſecond of 24. 
During 
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Dich the ** of . proceſs, n had ſurrounded all. the 
aboye purchaſes with a high ſtone-wall, running in four ſtraight; lines, 
and then cut it with a croſs-wall, running from eaſt to weſt, and thrown 
the whole into two fields. In the north part, in which his houſe ſtood, 
he included the 16 acres contained in his firſt feu, and 3 acres of the 
ſecond feu; and, in the ſouth field, he included the remaining 21 acres 
of the ſecond feu, together with the ſtrip bought from Shells, and . 

ſtrip bought from Lord Balmerino. 
In this proceſs, Fohn Pew prevailed, and Mercer « Grote fon Was re- 
duced. 

George Chalmers having acquired right to all Mercer 8 purchaſes, brought 
a proceſs of diviſion againſt the heir of Jh Peu, in which he offered 
Perw's heir the two ſtrips in the ſouth field in return for the three acres 
in the north field, which, by the proceſs of reduction, were now found 
to belong to Pew? s heirs. The Sheriff decerned in the diviſion. 

The defender ſuſpended, and pleaded her defence in this manner: In 
ancient times in Scotland, maſters were fond of having all their tenants 
near themſelves; the tenants likewiſe, for their own ſecurity, were fond 
of the ſame neighbourhood to each other; by which means, the coun- 
try was ſtocked, not with ſingle farm-houſes, as at preſent, but with 
ſmall villages ; and agriculture being little known, as there was no dif- 
ference betwixt the art of one man and that of another, fo, for the moſt 
part, they all plowed the ſame field which was neareſt to the village 
together; only, to diftinguith the property of one from another, they, 
for the moſt part plowed it in alternate ridges, one tenant plowing 
one ridge or two ridges, another the next one or two ridges, and ſo on, 
which was called run-rigg. With regard to the grounds which lay fur- 
ther from the village, being, from their diſtance, of leſs value, and not 
conftantly in tillage, it became neceſſary to divide them among the te- 
nants in larger parcels: Accordingly theſe, for the moſt part, were poſ- 

ſeſſed in the ſame way, not indeed in alternate ridges, but in alternate 
fields, one tenant poſſeſſing one field, another the next, and ſo on, which 
is called in ſome old deeds cutcherys, and afterwards got the name of run- 
dale With regard to grounds fartheſt off, again, theſe being moſt 
neglected, and fit only for paſture, and there being no incloſures in the 
country, they were poſſeſſed by all the tenants of the village as a common. 

Perhaps ſome ſuch method of poſſeſſion had ſubſiſted among our an- 
ceſtors the ancient Germans; for Tacitus relates of them that they lived 
in villages, and plowed their fields in common; and perhaps they 
thought that what was poſſeſſed equally by all would be defended by all 
equally, might give aid to the natural ſituation of mankind at the time, 
both among them and among us, requiring ſuch a ſpecies, of poſſeſſion. 

This method of poſſeſſing was tolerable, as long as, by the ſtrict feu- 
dal ſyſtem, lands were, in tome degree, unalienable, and the ſame tenants 
remained with the ſame maſter ; but when, in latter times, eſtates, poſ- 
ſeſſed in this manner, came to be parcelled out among many purchaſers, 
it became quite inſufferable ; ; and therefore many people, of themſelves, 
made diviſions more agreeable to the altered ſtate of the country ; but 
ſtill many ſuch inconvenient mixtures of property remained; and there- 
fore the Legiſlature reſolved to apply their aid. 85 

The inconvenience of run-rigg was the moſt ftriking, and therefore a 
very violent, but neceſſary remedy was applied, to wit, the ſtatute 23. 


h 169 5. anent run-ridge, which broke through the common rights of mow 
| | kin 


„ 4 3 


The inconvenience of commonie got a Gas — violent in form, 
but not ſo in effect; and, by the act 38th 1695, anent dividing of com- 
monties, an opportunity was given for heritors in commonties, by for- 
cing a diviſion of them, to convert an uſeleſs promiſcuous poſſeſſion, of 

a whole, into a determinate certain property in a part. 

But as Nanduie conſiſted of larger parcels of ground, and was more 
accommodated to the natural needs and wiſhes of mankind, ſo it does 
not appear, that the Legiſlature thought themſelves entitled to apply 
equally violent remedies to it: and therefore, though by the acts 41ſt 
166, and 17th 1669, they made proper regulations for it, in common 
with the other unmixed property of the kingdom ; yet they no where 
empowered the Sheriffs to force a diviſion of it. If men were ſo fond 
of their ſmall properties in that way, as not to part with them on any 

terms, all that their neighbours could do, was, by the act 1661, to force 
them to be at the equal expence of a march-dike; ; or, by the act 1669, 
to ſtraight marches: and as there was no law in neighbouring countries 
to force men to part with their property, it is probable that the Legiſla- 
ture thought they had made ſtretch enough, in forcing men to divide 
their runrig and commonties, without going any furte.. 
fFence it follows, that the preſent diviſion cannot proceed on the 2 3d 
act 1694, for the ground. propoſed to be exchanged lies not in alternate 
ridges, nor on the act 28th 1695, for they are not a commonty; nor 
on the act 1661 and 1669, for neither building dikes on marches, nor 
ſtraighting marches are ſought; nor on the common law, which allows 
not people to > an exchange of es with another, for the con- 
FENIENCE of eithe 9 10 

II. The act = on which alone.” with any v how. of reaſon, Fj di- 
viſion can be fought, relates to diviſions OT heritor and heritor, and 
not, as in the preſent caſe, to a diviſion betwixt heritor and tenant. 

The act ordains, That “ vherever the lands of different heritors lie 
« runrig, it ſhall be leiſom to either party to apply, &c. that the ſame 
be divided according to their reſpective intereſt, and the judges are 
thereby reſtricted, ſo as ſpecial regard may be had to the manſion- 
% houſes. of the reſpective heritors; that there may be adjudged to 
them the reſpective parts of the diviſion, as ſhall be moſt commodi- 
ͤaous to the reſpective manſion-houſes and policy, and which ſhall not 
< be applicable to the other adjacent heritors.”, And it is declared, 
© That burrow-acres ſhall remain with the heritors to whom they for- 

„ merly belonged.” Thus, it is the heritors who are to apply; it is 
the intereſt of the heritors, that is to be conſidered, in making up of 
the diviſion, and the only exception is in favours of heritor s. 

Such being che two objections, founded on the letter of the ſtatutes, 
and particularly of the act 1695, judges cannot, in ſtatutes which limit 
the common ule of property, go beyond the letter of the ſtatute, how- 
— benen : oa e of the one party, or the FPRFcnicncy of the 20 
ther may. nad. 238, 10 Mil 007. has . 
tht ee «| That ſuppoling the caſe; in queſtion not to lie within che 
any-of the ſtatutes, referred to, yet it lies within the ſpirit of 
them, and n of the agd act 1695 and it is the duty of judges 
to extend a law intended for the beauty and improvement of the country, is F | 
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AGAINST. 
JAMES MONNTPENNT.. 


Xo I the year 1667, Sir Toby Aion boeh out a — of abe lands of 
| Kippo to bimſelk, and ſuch perſons as he ſhould afterwards nominate, 
and under ſuch proviſions as he ſhould expreſs; and failing ſuch heirs 
of tailzie and proviſion, to himſelf, his beirs and aſſignees whatever. 
Anno 1672, Sir Jobn executed a nomination of heirs, or an entail of 
the lands of Kippo, in favour of himſelf; whom failing, to John Aiton 
his nephew, and the heirs-male of his body; whom failing, to certain 
other ab ftitutes, , under ſtrict prohibitory, irritant and reſolutive clauſes; 
and a particular proviſo, that the heirs ſhould not alienate; & c. with. 
* out the ſpecial advice and conſent of him (Sir Fobn): being in life for 
„the time; and failing of him by deceaſe, without the advice and con- 
« ſent of Mr James Alexander of Kinglaſſie;' Mr Ceorge Pinullo, miniſter at 
* Kings-barns, and Dr George Pittullo 15 ſon, or of as any of chem as 
e be in life for the time, firſt had and 'obtained,?) ? 
Sir Job died in the year 1676, and was! ſavdeoded by che ſaid Fohn 
Aiton His nephew, for dlſtinckicu called Jabn the ff, who poſſeſſed the 
eſtate as apparent heir of line to his uncle, without making up any titles 
till the year 1700, when, without taking any notice of the entail 1672, 
he completed his finds: by" a ſervice; as neareſt and lawful heir to Sir 5 
Alon, 5 QI 2 
The ſaid Fobn the 1ſt had e Job the 20 bade he purſuet, 
ih: and in the poſtnuptial marriage-comfact of che ſaid: Fobn the 2d 170, 
__ Jobn the rſt ſettled the eſtate of and his proper family-eſtate of 
| Kinaldy upon Jobn the 2d, and the beirs-male of his body, of that or 
| | any other marriage; whom failing, to Jobs the rſt; his other heirs- 
=_ * male, mentioned in his rights and anne of ys” ſaid. lands. ” 
18 Fohn the ad made up no titles in his perſouo .. 
John the ad had iſſue Alaramder and Ded and avis: ſusesetled in 
1720 by Alerander his eldeſt ſon, who made up ritles to thie eſtate of 
Kippo upon the contract x 1709, wirhout ming any notice of the entail 
. 1. | | "£45 e Nee n do 50 G4. N | 
3 In the yea 1598," Alexander 16Heoutecis Arlene of Cle andere of 
© NOAA Ki iþpo in favour of himſelf, and the heirs of his body WhOom failing, 
do his brother David, and the heirs of benz tom ling, to _e 
6  Moniypenny, who was not a ſubſtitute under the-entail 167% © 
3 ** Aktxander and David having died wirbout heirs of e Fane 
a. 1 5 eee vp the ei. (8733653 Watz TOR Del, 77711 WR 3G 
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+ Thomas FOR bon of Fob the et, 0 next d Avis" et the en- 
ral: 764 to Hletinder and David, brought a declarator againſt James 
| Monnypenty, that he 7 homas had a right to the eſtate under the entail 
1672; and that Alerander could not "are his right of ſucceſſion by his 
deſtination to Jama Moiinype ny. © Cf 

All this time the entail 1672 bad remained a latent deed i in the repo- 
ſitoties of the family of Xippo. 

It has been ſaid that Fohn the it and John the 2d had male illi of 

their bodies; and that the eſtate was taken ſucceſſively up by the heir 
in poſſeſſion, u titles independent of the entail 1672. But if the mi- 
nötities of each heir next in ſucceſſion, to each heir in poſſeſſion, had 

been deduced from the number of years in which the heirs in poſſeſſion 
had poſſeſſed, upon their titles made up as above, it would have been 
found, that the poſſeſſion of all theſe heirs in poſſeſſion put hos 
would not have amounted to forty years. 

James Monnypenny's firſt defence was, That the nomination of heirs 
executed by Sir Johm Aion having been neglected by every perſon inte- 
reſted in it for eighey years, and John the 2d having made up titles con- 
trary to it near fixty years ago, and the after heirs having made up their 
titles in the ſame manner, James 8 right was good both by the negative 
and poſitive preſeription. 

Pleated for Thomas, Imo, That in this ſs no preſcription could run, 
there not being two ſeparate parties ſubſiſting at the ſame time, one to 
acquire a right, che other to loſe it by preſcription ; for that John Aiton 
the 1ſt, and the ſubſequent heirs who ſucceeded to the eſtate in que- 
ſtion, continued to be hotk beirs of line and heirs of entail till the death 
of Alexander and, during all that time, he, Thomas, Was non valen⸗ a- 
gere, at leaſt cum Hel. ke 
546, That as the minority of parties intereſted ſtops the courſe of pre- 
| ſcription, ſo, in this caſe, the minority of each ſubſtitute next to the 
heir in poſſeſſion of the eſtate at the time, as being more immediately 
intereſted in the preſcription of the entail, ought to be deduced from 
the years of preſcription ; ; which being done, it would be found that 
fo orty years had not run. t | 
Pleaded for James Monkypenny-: That two rights of a different and con- 
trary nature Had devolved to the ſame perſons, the one limited, and the 
other unlimited: That Jobn the iſt declared his intention in 'the moſt 
expreſs manner, to take the eſtate as heir of line to his uncle, and ac- 
cordingly poſſeſſed it upon the unlimited title: That all the ſubſe quent 
heirs completed their titles, and poſſeſſed the eſtate in the fame Wanger 
totally relinquiſhing the other limited title, which ſubjected them to 
fetters and reſtrictions: That hereby they had eſtabliſhed a right pure 
and unlimited, which could not be defeated by a contrary right that 
hid-conritived” dormant beyond the years of preſcription: That i it was 
always competent to the remoter heirs of entail to purſue for regiſtra- 
tion of the entail, or at leaſt to oblige the heir entitled to poſſeſs, to 
make up titles conform thereto: That if Thomas's principle ſhould take 
Place, the ſalutary effects of preſcription would be loſt, and every fa- 
mily in the kingdom be expoſed to the loſs of their eſtates, even after 
the lapſe of centuries, upon the diſcovery of old neglected deeds: That, 
eyen purchaſers might be rendered unſecure, as limitations might be 
contamed in ancient rights, which could not be diſcovered from the re- 


cords; ang therefore i it had been an eſtabliſhed principle, That the li- : 
| mitations | 
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2do, That Thenigs all. nok all himſelf 1 2 


; . 925 | — 5 he himſelf had been of age above fifty x ears paſt: That the gr 
Vuoilege of minority is entirely perſonal, and optional to {the minor; 
can be uſed by himſelf, and 25 thoſe claiming big right only, but. by. 5 


other perſon whawyers >. and” therefore, though, Iboma. haye ob- 
2 his Own minority, Jet he nad not "eas chat of any other of 
the heirs. SINE lig ins 3 10979001 229177 nog mot} 


James Monnyherny's 2d defence. Was, That the nomination — 4 10 
y reſtriction or 
interdiction, whereby the granter only intended to ſubject his heirs to 
the direction of himſelf, and the three perſons, therein named, by whoſe 
advice and conſent the whole limitations might have bern, dich argel, 
and upon whoſe death they were abſolutely at an end 

And, | 3tio, He pleaded, That the eſtate in queſtion. was, by the mar- 
riage-ſettlement j in 1709, provided to the heir of that marriage in fee 
ſimple, and Alexander Aiton, in conſequence. thereof, took the eſtate in 
the ſame manner as a purchaſer, for a valuable conſideration, whoſe 
right cannot be defeated by a latent deed, which nene . ten or 


: made effectual. . 7 ; wow q 


Thomas Aiton anſwered to thee ood 1 That, by * nomination 


or entail 1072, a permanent rule of ſucceſſion was * * and by the 
Jords, as well as the intention of the ſettlement, the limitations were 


impoſed upon all the heirs of entail, and were co- extenſive with the de- 


ſtination of ſucceſſion. A power was indeed granted to certain perſons, 


in whom the maker had confidence, of relaxing the fetters or limita- 
tions; but that power was temporary and perſonal; and as it was never 


executed, the entail became anon and nee n the death of 
thoſe nominees. 


To the third, That 5 conveyance a. i Job hos. 1 it to 1 eldeſt 


fon Jobn the 2d, in the poſtnuptial articles 1709, was in reſpect to Fob 


bo 2d, and the children of the marriage, not an onerous, but a volun- 

and gratuitous: deed. It Was a præceptio haæreditatit, a paſſive title, 
which, fublected Jobn the 2d to all the debts and obligations of his fa- 
ther, and beſides contained a deſtination of ſucceſſion conſonant with 
the entail 1672 ; and therefore. theſe articles could not he pleaded by 
Fohn the ad, or his ſon Alexander, in bar of the entail W which was 


binding upon John the 1ſt, and all his repreſentatives. 


The Lords found the negative and poſitive * not run; 
that the prohibitions in the entail are perpetual and binding on 
the ſeveral ſubſtitutes, after the death of the maker of the entail 

and nominees, and bind oy aber : Founded, 5 the eee 
« of marriage 2709. 2g e e ee e co: acc 1. D. 


Act. Lockhart, And. Pringle, A. Hamilton, and D. Roe. 43 3013 
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Mr ANDREW TURNBULL Miniſter, and the KIRK-SESSION 
EZ . 0 n | 


AGAINST. 
5 0 A N M*CL4 WS, and others, 


5 '"H E Kirk. ſeſſion of Kis an, a vadward pariſh, had been in aſe, from 
I time immemorial, of keeping and letting for hire,. mortcloths for 
the funerals of perſons dying in the pariſh, and of applying for the 
uſe of the poor ſuch ſums as aroſe from the hire of theſe mortcloths. 
A congregation of the Seceders, within the bounds of this pariſh, 
8 mortcloths, and let them out to hire among thoſe of their o 
en 
The kirk-ſeffion Eren a proceſ of damages . them, for olive) 
theſe mortcloths, and thereby diminiſhing the produce of the mortcloths 
of the kirk-ſeſſion. 2255 | 
9 The Lords found, That the kirk. ſeſſion have the ſole ri ight of keep- 
Jing and letting for hire, for the uſe of the poor, morteloths with- 
«; in the bounds of the pariſh, and that the defenders have no 
« right to keep mortcloths, and give the ſame out to hire, or even 
to lend the ſame gratuitouſly for burying any of the dead with- 
e in the faid pariſh, with certification, that they ſhall be account- 
s able to the kirk-ſeſſion, for the e dues of their mortcloths 
un the like caſes.” 5 f | . 


FI&'S 


AS; George Wallace. 1 Alt. Lockhart. 


141 7 , * 


4 In a \ caſe in 1718 betwixt the kirk-ſeſſion, and the ebe of 
L  Kilwinning, the Lords had found, © That the kirk-ſeſſion of Kil- 
© winning had the ſole power of lending out of mortcloths upon 
« hire for the benefit of the poor, and that the poor of the ſaid 
„ pariſh have right to the money, ariſing from lending of mort- 
* cloths upon hire within the ſaid pariſh; and ſicklike, that the 
kirk: ſeſſion there hath the ſole right to . adminiſtrate the ſame, 
but prejudice to private perſons, to make uſe of their own mort- 
© cloths belonging to themſelves, and decerned the defenders to 
forbear uſing mortcloths of their own, or lending out the ſame 
“for money, or otherwiſe, to others through the ſaid pariſh, or 
© any part thereof in time coming, but prejudice always to private 
* perſons to make uſe of their own mortcloths belonging to them- 
“ ſelves, as ſaid is.“ 
The deciſion does not appear in any printed collection; but the evi- 
dence Wn 4 was Produced to the Court in the preſent queſtion. 


La) 


2 * 


c 


 Kkkk N CCXVI. 


© could not get the debtor perſonally ;”' whereas the 75th act 6. Parl. Jam. V. 


Not pretend to have contracted bona fide with the perſon inhibited. 
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Pourie. Neither does the formality of the execution againſt the lieges 
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Ne CCXVI. 55 / 16th November 1756. 
MALCOLM GORY. — 8 


7 


*AGAINST 
ANDREW DONALDSON. 


N a ranking of the creditors of Nairn, it was objected by Donaldſon, 
That an inhibition uſed by Gory was null, for that the execution of 

it bore, © That a copy was fixed upon the door of the debtor's houſe, 
after the meſſenger had made fix ſeveral knocks as ule is, becauſe he 


authoriſes this method of execution in the caſe only, when acceis to the 
houſe cannot be got, or the ſervants refuſe to receive the copy: neither 
of which this execution bears. . | | 

Pleaded for Gory imo, The ſame objection was made to the execu- 
tion of a horning, 3oth Fuly 1696, Sinclair againſt Lord Bargeny, and to 
the execution of an appriſing, 2oth of December 1705, Scrymgeour againſt 
Beatſon, and was in both caſes repelled. As the ſame act which regu- 
lates the form of the execution of hornings and appriſings, regulates 
the execution of inhibitions, the ſame judgment ought to be given in 
this caſe ; more eſpecially as the execution againſt the lieges was un- 
doubtedly formal, and the inhibition regiſtered, ſo that Donaldſon can- 


£ 
* 


Pleaded for Donaldſon : The deciſions are not in point, for that here 
the execution bore, that the meſſenger gave ſix knocks, and this implied 
that he ſought entrance; the execution of inhibitions muſt be preciſely 
formal, for that by them the preference of creditors is regulated. And 
therefore an execution of an inhibition was found null, becauſe it only 
bore ſeveral knocks, and not fix knocks, 29th of July 1680, Hay againſt 


vary the caſe; for that he who ſees that an inhibition upon record is 
null, by reaſon of its informality, may bona fide contract with the per- 
ſon inhibited, in the ſame manner as he may contract, who ſees that a 


ſeiſin upon record is null by reaſon of its informality. 
„The Lords repelled the objection.” 5 D. 


For Gory, Grame. Alt. Nairn, Rae. Reporter, Woodball. Clerk, Gibſon. 


No CCXVIL. 24th November 1756. 
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WILLIAM SANDERSON, 


AGAINST 


The Marquis of TWEEDDALE, and FOHN CARFRAE. 


HE Marquis of Teeddale granted a leaſe of the farm of Gamilſlone 

1 to Walter Hay, © his heirs, executors and aſlignees whatever, of no 
„higher degree than himſelf, and with whom the Marquis ſhall be 

content and accept of allenarly.” This leaſe was to endure for forty- 

five years and a life. | | 


Hay 


17388 1 


Eee aſſign ed this leaſe to Sanderſon, par reſerved to himſelf a faculty 
of 3 ag 8 right, on payment of all the money which Sanderſon had 
advanced for him, or expended upon the farm. 

Sanderſon brought an action for encroachments againſt Carfrae, a neigh- 
bouring tenant. The Marquis of Tweeddale appeared for his intereſt, 
and objected, that action was not competent at the inſtance of Sanderſon, 
as not being an aſſignee accepted by him, and he laid his plea on the clauſe 
aforeſaid in the leaſe to Hay, and on the deciſion 4th December 1747, El- 
| liot againft the Duke of Buccleugh. 

Pleaded for Sanderſon: This clauſe by which all aſſignees are, with 
one limitation, admitted, is neither equivalent to a clauſe expreſsly ſe- 
cluding, nor to a clauſe admitting all aſſignees: the limitation muſt im- 
ply that the Marquis may refuſe an aſſignee, providing always that he 
ſhew ſome reaſonable cauſe for ſuch refuſal ; no ſuch cauſe is here pre- 
tended. Had the Marquis meant to have "reſerved to himſelf an ar- 
bitrary power of refuſal, he would have expreſsly ſecluded aſſignees; 
but this . has not been done, although moſt uſual in leaſes. Nor can a 
leaſe, which is granted to executors, import a total excluſion of aſſig- 
nees. The deciſion, Elliot againſt the Duke of Buccleugb, is not in point: 
in that caſe the tack was conceived “ to heirs; and ſuch of the tenant's 
„ aflignees as the Duke ſhould approve of, excluding all others his aſ- 
“ fignees.” The Court found, © That the tack, as it expreſsly ſecluded 
“ aſſignees, was not adjudgeable.” There aflignees were particularly 
excluded, here they are not : further, there is a difference between the 
adjudication of a leaſe, and an aſſignation of a leaſe, granted, as in this 
caſe, in ſecurity of a debt. The former becomes, at the expiry of the 
legal, an abſolute right, and ſubſtitutes a new tenant in the place of the 
original tenant. The latter leaves to the cedent the right to the leaſe, 
and the faculty of reſuming the exerciſe of that right. Hereby the pro- 
. prietor is not prejudiced, but benefited ; for that the cedent continues, 
and the aſſignee becomes liable to him. 

Pleaded for the Marquis of Tweeddale: The clauſe imports, that the 
leaſe ſhall go to ſuch aſſignees only as the Marquis ſhall be pleaſed to ac- 
cept, nor 1s he bound to ſhew cauſe for not accepting ; ſuch obligation 
would be productive of frequent law-ſuits. No argument can be drawn 
from the inſertion of the word executors ; it is a word of ſtyle inadvertent- 
ly employed; and, were the queſtion with executors claiming right to the 
leaſe, it would be held pro non adjecto. The caſe of Elliot is in point; there 
the leaſe was to ſuch afſignees as the Maſter ſhall conſent to, excluding all others. 
Here to ſuch aſſignees as he ſhall conſent to and accept of allenarly; in both 
caſes it is provided, that the leaſe be aſſignable only with conſent of the 
Maſter. According to the judgment in the caſe of Elliot, this leaſe is not 
adjudgeable; and if not adjudgeable, it cannot be aſſigned; for that an 

adjudication is a legal aſſignation; and if a legal aſſignation be not effec- 
tual, a voluntary aflignation cannot. Neither does it vary the caſe, that 
the aſſignation to the purſuer is not abſolute, but in ſecurity for a debt; 3 
for that, if the tenant may thus aſſign the leaſe to one creditor, he may, 
by parity of reaſon, aſſign it to all his creditors ſucceſſively, whereby he 
and they would alternately poſſeſs the farm; no maſter can be preſu- 
med to have granted a leaſe on terms ſo manifeſtly detrimental. 

** The Lords found that the 13 had no title to inſiſt in this ac- 

tion.“ D. 


Ag. FO „D. Dalrymple. Alt. Hay, A. Pringle, Lockhart. Clerk, K:r#patrick. 
Ne CCX VIII. 
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N* ccm ee gth December 7 1756. 
GEORGE THOMSON, Merchant in Fallirk, | 


8 AGAINST 


The MAGISTRATES « of Stig g 09d THOMAS BLACKADDER, 
FY 8 Were. 80 a 


N Nene 17 50, „ Jobe Ran bias v Was impriſoned ii the tolbooth of 
Stirling, by virtue of a caption raiſed againſt him at the inſtance of 
George Thomſen, for a debt due by Rankine to Thomſon; and about the 
ſame; time Robert Brown was impriſoned ' within the ſaid tolbooth, at the 
inſtance of ſome of his creditors. 

Theſe priſoners were kept in goal in the . manner that other pri- 
ſoners for debt in the tolbooth of Stirling are uſually kept; that is, they 
were permitted, in the day- time, to go through the priſon, being only 
ſecured from eſcaping by the ſtreet- door, which was locked on them; 


but in the night-time they were locked up in a room. 


In December 1750, theſe two priſoners formed a ſcheme 700 making 
their eſcape, which they executed in this manner: When the goaler 
came into priſon about ſix o'clock in the evening, they pretended 
that they wanted ſome paper to write letters to their friends, and de- 


fired the goaler to bring them the paper; upon his return with it, they 


were ſtanding behind the ſtreet-door, and, on his opening it; they knock- 
ed him down, and run off. 
The Magiſtrates immediately made ſearch for the priſoners, and, in 
a few days, they were PITTING, and again committed to the tol- 


booth of Stirling. 
George Thomſon brought a proceſs before the Sheriff of Stirling againſt 


the Magiſtrates and goaler, in order: to have them found liable for the 


debt due to him, on account of their allowing Rankine to eſcape ; and 


the Sheriff pronounced decreet againſt them. 
Of this decreet the Magiſtrates and goaler obtained . and 


pleaded, That they ought not to be found liable for the debt, I/, Becauſe 


the priſoner had x not eſcaped through any fault of theirs, but vi majori, 
for which they were not liable. 

24ly, That they had ex incontinenti made ſearch for, and apprehended 
the priſoner, and recommitted him to the tolbooth of String 5 ſo that 
the charger ſuſtained no damage by the eſcape. . 

Anſwered for the charger: To the i reaſon of ſuſpenſion, That the 
priſoner. had not been properly kept ; for he ought not to have been per- 
mitted to go about the priſon, but ſhould have been locked up in a room; 
in which caſe he could not have put in execution the ſtratagem by which 
he eſcaped. 

And to the 24 reaſon of ſuſpenſion, That the recommitting of Makin 
to priſon could not liberate the ſuſpenders; for by the eſcape there was 
a jus quæſitum to the charger, which. could not be taken from him; and 
the keeping a priſoner perpetually under the ſſualor carceris is one thing 
which is in view by the caption, in order thereby to force him to make 


payment; from this he was for ſome time relieved by his eſcape, and . 
| mig t 


1 3 1 


might perhaps, when out of priſon, have ſecreted his effects to the pre- 


judice of the charger. 
The Lords found the Magiſtrates and their goaler having commit- 
„ted no fault, were not Hable, and therefore ſuſpended the letters 


« ſmpliciter.” | 1 * 
for che Charger, Williamſon. Alt. Brown & Brute. 


„ 


Ne 0 CEXIX. „ roth December 1756. 


47 * 


me CORPORATION of TAYLORS in Perth, 


AGAINST 


* 4 R T LI ON, ad Others, Mantua-makers there. | 


DR H was erected into a Royal borough by Wilkam I. in the year 

„ 1210 The Taylors of - Perth have no al of cauſe, but they <a 

ee held immemorially to be a corporation. As ſuch they enjoy the 
accuſtomed excluſive privileges of corporations, and elect a deacon, who 
is a counſellor of the borough in right of his office. 

Nee brought am action againſt the defenders, ſetting forth the anti- 

of their corporation, and its poſſeſſion of „ the exclufive privi- 
© ier. of making all kinds of taylor-work;“ that the defenders, not 
free of the corporation, had exerciſed the buſineſs. of mantua-ma- 
— within the liberty of that borough ; and concluding, that the de- 
fend 8 ſhould be decerned to deſiſt therefrom, and find ſecurity to that 
1% "The defenders phaded, That they had not encroached upon the ex- 
cluſive privileges of the corporation; for that the making of womens 
apparel is no kind of taylor-uor b. According to the received notions of 
derorum, it is an improper employment for men, and, in conſequence of 
the modern faſhion of dreſs, it has become an empioyment wholly di- 
inck from thar of a taylor. Further, by the law of corporations, eve- 
one muſt have his qualifications tried before admiſſion, and after 
admiſſion is entitled to the privileges of the corporation. Now the 
irſüers cannot, in the preſent caſe, either make this trial of the de- 
fenders, or beſtow theſe privileges upon them. Hence it follows, that 
| mantua-making is diſtinct from the employment of taylors, and in no 
ſort dependent on it. 

Aunſtvered for the Purſuers: The excluſive privileges of corporations, 
as by law eſtabliſhed, are not to be impaired under unaginary pretences 
of aecbrum. Male ſtaymakers are employed by women, and, by parity 
of reaſon, male taylors may. In former ages there was decorum as well 
as in the preſent; there was alſo a diverſity in dreſs; and yet. the. oc- 
cuparion and name of mantua-makers were then unknown, and men 
SY were employed-in making womens apparel, 

The Lords found the action not competent, and that therefore the 

15 „ puriyers have no right to debar the defenders from the exerciſe 


of the trade of mantua- making.“ — —-—„-— D. 


AQ. Grail, 4 Prin Ale. 1. Stewart, Sir D. . Moncrięſ. Reporter,. Fr forgreage. 
5 Clerk, Juſtice. 
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(C4 TH CAR T of Drumjoan was debtor to M*Rae in a certain ſum by 


T 318 5 \ 
om N 5 : 


2 17 1 2 1 . 14 NOT 1 '* 30493 ys (i 82%: Ii. 
No c n 1 77 1 cem 
1 2 53 14. 14. . 
M E LL nod n 
7¹ 28 NEILL Merchant 1 5 
0 AGAINST ann 


JOHN CAMPBELL of i, Fs 


bond, 
He died leaving three heirs-portioners, the ſaid M Rae, Willan Comp. 


bell and Abigail Rankine, mother to the defender. 
In the 1727, he had diſponed his eſtate to Lord Cathcart reſerving a 
power to alter; and, in conſequence of that power, ſome ſhort time be- 
fore his death, he made a fettlement of his whole eſtate upon the de- 
fender's mother. 

Lord Cathcart got a diſpoſition from M Rae and Campbell, the other 
heirs-portioners, of their right of Ot and ene a reduction 
of Drumjoan's laſt ſettlement. 

M Rae, by his diſpoſition to his Lordſhip, © as one of the. apparent 
„ heirs-portioners of Cathcart of Drumjoan, ſells: the lands of Drumj joan, 
and certain other lands, 4with all right: which he as one of | the apparent 


_ © heirs-portioners afortſaid could pretend thereto .; and further aſſigns to him 
the heirſhip moveable, and all the moveables to which he had right, 


« as one of the neareſt of kin; all which he obliges him to warrant 


„ from his own and his ſucceſſors facts and deeds allenarly; and to re- 


e new theſe preſents if neceſſary, for effectually denuding himſelf of 
e the premiſes, as one of the heirs-portioners forgſaid. And Lord Cathcart 


becomes bound to free M*Rae of all ce e and danger F any 


debt of the ſaid Cathcart Drumjoan. 


Lord Cathcart's action of r ended in a F and decreet- 
arbitral, awarding the eſtates of Cathcart of Drumjoan to the defender 
and his mother, and obliging them to relieve Lord Cathcart of all debts 


due by the ſaid Drumjoan which may anywiſe affect his Lordſhip, or the ſaid 
M*Rae or Gen from whom he derives right, as ber s-portioners fore- 


aid. 
4 Neill, aſſignee by M. Rae to the bond above 8 due by Drum- 


joan, purſued Abigail Rankine, and her ſon, for payment; and concluded, 
that the tranſaction between M*Rae and Lord Cathcart was an emptio ven- 


 ditio hareditatis ; M*Rae ſold to his Lordſhip all intereſt which he had in 


the eſtate, heritable and moveable, of Cathcart. and Drumjoan, as one of 
the heirs-portioners and neareſt of kin to him. This debt was no part 
of the right of ſucceſſion fold: It did not belong to M Rae the ſeller as 
heir-portioner but as a creditor to Drumjoan ;; that therefore it was not 
conveyed to Lord Cathcart, who was only emp tor juris hæreditarii- It is a 
debt ſubſiſting in the perſon of M*Rae qua creditor, and conveyed to the 
purſuer. This is agreeable to the principles of the Roman law, L. 2. fr. 
{ 4+ F. de ber. vel AF. vend. and Z. 2. 8 10 19. J. cod. where the ery point 
in queſtion is determined. 

- Anſwered for the defender : He i is no Fl 3 liable for the debt than 
Lord Cathcart would have been. And M*Rae's diſpoſition to his Lordſhip, 


b it does not expreſsly convey this debt, yet it neceſſarily implies a 1 
tual 


%% 


L 319 J 


tual conveyance of it, after which M Rae could not have purſued his 


Lordſhip for payment, without incurring the warrandice in his diſpoſi- 14 
tion. A diſpoſition of property is underſtood to convey every right ; Hit 
in the perſon of the diſponer affecting that property. Rights acquired 1! p 
after the date of the diſpoſition do % pure accreſce to the diſponee. One il 
having a right in ſecurity conſenting to a diſpoſition of the ſubject af- 1 ö 
fected, ſuch conſent imports effectually a paſſing from all right in the _ , 
ſubject. The priciples of the Roman. law do not apply to this caſe. 14 
Here was no emptio hereditatis, which is an emptio untverſitatis lucri #14 
et damn For, 1mo, Lord Cathcart only © purchaſes the lands of Drum- By 
ſoan, and others mentioned, without any general clauſe, comprehend- 1 
ing the whole eſtate to which M Rae had right as heir to Drumjoan. 2do, 11 
By the diſpoſition he came under no obligation to pay the whole debts 14 


of Drumjoan. The words of the obligation are, to relieve M Rae of 
all payment, hazard and danger from Drumjoan's debts ; but that cannot 
include the debt in queſtion; for M*Rae was in no hazard or danger 
from this debt in which he himſelf was the creditor, = e 
The Lords repelled the defences pleaded for the defender, and 
found him liable for the whole debt purſued for.“ w. s. 


11 vT 77 40 "F38 1 
AQ. Miller. Alt. Bro un.. TH WES | Clerk, Forbes. 
2 » 3 by 2 
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JEAN PATON, 


AGAINST 


21 KATHARINE ALEXANDER. 


FRA CIS PATON, the purſuer's father, by his contract of marriage # [ 
- with his farſt wife, obliged himſelf to provide and fecure goo merks ml 


to himſelf and wife, in conjunct fee and liferent, and to the children 
of the marriage in fee, and to lay out the ſame upon annualrent. He 
afterwards married the defender Alexander, and his contract of marriage 
with her proceeds upon a narrative, That he intends to do juſtice to his 
children by his firſt marriage, and provides and declares, that certain 
tenements and lands therein mentioned, ſhall be affected with and ſhall 
be a real ſecurity to the ſaid children for the foreſaid ſum of goo merks, 
which they are to accept in lieu of all they can aſk or claim through his 
deceaſe. Then follows a clauſe, obliging the huſband, his heirs, &c. to 
infeft and ſeiſe the defender, in the ſaids tenements, and for that effect 
| binds him and his heirs in abſolute warrandice. " F 
Fean Paton, the only child of the firſt marriage, brought a proceſs a- 
gainſt Katharine Alexander the relict, to have it found and declared that 
the tenements and lands mentioned in the ſecond contract of marriage 
are affected with the ſaid goo merks, and that the defenders ſhould be 
found-liable in payment of the annualrents thereof, from the death of 
her faid huſbdancc. RIS” ater — 
Pleaded for the defender: 1mo, That the proviſion in the firſt contract 
of marriage in favours of the purſuer, which ſhe could only take by way 
| 4 of 


[ 329;7J 


of fucceſiion, could not exelude the onerous deeds of her father, furh as 
a rational proviſion, to a ſecond Wife... 
24h, That the real ſecurity intended to be given to abe pridfien i Ken 
ly againſt the fee of theſe ſubjects as provided u the children of the ſe. 
cond marriage; and there is n9-6IaeP burdeniag the defender's life. 
rent with the faid ſam; -. [) & OJ gie 31108 731: 2% (fl TAN 4 ht Autre a 
1 tio, The purſuer, as bein of the: Aersatech W 'Paton> is liable ho: 
= the SAY, 2 ehe : clauſe of warrandite in CXTgg: - contract of mar- 
+, | Nig gonna a wh inal Oy: ON: £59 — 


| riage . N chat che ſam of, 9oo — wall be in liew of all the 
| purſuer can afk or claim through her father's deceaſe:' '!> >» 
Anſevered to the %. It could by no means be conſtructed a rational 
| | proviſion in favours of the defender; to give her a total liferent of the 
| ſubject, and to allow the children to ſtarve during her life. | 
To the 24, The tenement and lands mentioned: im the ſecond contract 
| of marriage, are expreſsly declared to be ſubject to the burden of 90⁰ 
merks to the children of the firſt marriage; and though there is no re- 
petition of this burden in the elauſe ſecuring the defender in her 
liferent, yet ſhe has conſented to this by ſubſcribing the contract, and 
by poſſeſfing i in conſequence thereof, et nemo poteff idem afprobare et repro- 
Bare. 
To the 4s; It is a begging of the queſtion to fy, that the purſuer, as 
heir to her father, is liable in the warrandice; for the purſuer eontends, 
that the defender's liferent-right is burdened with this proviſion. 

To the 4th, The firſt contract of marriage declares, that the ſum ſhall 
be laid out upon annualrent; and, by the fecond, the proviſions in the 
firſt, ſo far as regard the children, are renewed, and exprelsly reſerved ; 
conſequently the annualrent, as well as the principal ſum, is due. 

« The Lords found the defender liable for the annualrent of the 90⁰ 

** merks from the time of her huſband's deceaſe, and in time coming 
during her life.“ | W. s. 
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- Sir ROBERT GORDON of Gordonſton, Sir ALEXANDER' GRANT of Datvey, 
HN INNES of e and , LUDOVICK CRANE: of pod rity 
etitioners. 


T Gentlemen being poſſeſſed of 27 in che county of Moray, ; 
which ſtood in the ceſs-books yalued in. cumula with the. other lands 
in the county, applied to a general meeting:of the, Commiſſioners. of 
Supply, on the 17th Auguft 1756, for a diviſion of thoſe cumulo · valua- 
tions. The Commiſſioners proceeded to the diviſion, took a, proof of 
the real rent of the lands, and remitted to an Accountant. to Partien 
the valuation according, to the real rent. 
At a ſubſequent meeting on the iſt of Otter We the account- 
ant's report not being ready, the Commiſſioners: tenets x ne e 
meeting to the ſecond Tugſday of ADs 5 e 
8 l 
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Ihe petitioners applied to the Convener of the Commiſſioners, re- 
e him to call a general meeting immediately; for that before the 


Second Trc/day of May, the Commiſſioners might all be ſuperſeded by 
the new commiſſion for the enſuing year, and ſo the whole proceedings 
in the divifion would be loſt. To which he anſwered, © That he was 


„ready to grant the deſire of this application ; but it was now out of | 


% his power, as the Commiſſioners had adjourned their general meet- 
ing till May; yet he was ready to do every thing incumbent on him 
4 when properly authoriſed.” | ones ag hn 

In theſe circumſtances, the gentlemen applied to the Court of Seſſion 
by petitions, craving warrant to the Convener to call a general meet- 


I; occurred to ſome of the Lords, that, in common form, theſe peti- 


tions ſhould be ordered to be ferved upon the Convener and Commiſ- 
ſioners, whereby they might have an opportunity of anſwering 
them. But it being obſerved that the Convener was willing to do his 
duty, and only wanted authority, as he erroneouſly imagined, that form 


was judged unneceſlary. 


„The Lords found that the Convener of the Commiſſioners of Supply 
of the ſhire of Moray, may, notwithſtanding of the adjourn- 


«CC 


ment made by the ſaid Commiſſioners to the ſecond Tueſday of 

* May next, upon the application of the petitioners, or any other 

= ae having intereſt, call a general meeting of the ſaid Com- 
miſſioners without delay.” | : 5 

For the Petitioners, Lockbart Hamilton- Gordon. | Clerk, Pringle. 


N CCXXIII. | 14th December 1756. 
competition C CREDITORS of Dick of Frackafield. 


D CK of Frackajield obliged himſelf, by miſſive, © to pay to Mrs 
: * Brower at Rotterdam, in Auguſt or September 1741, 4620 guilders 


* 1 ſtiver, as the price of goods furniſhed by her, or to apply that ſum 
„towards the paying of what fiſh ſhe might contract for betwixt and 


that time, in her option.” A partial payment was made to her at 
the time appointed ; but there does not appear to have been any fur- 
ther correſpondence between them. Upon the renunciation of Dic#'s 
heir, -Brower obtained decreet of adjudication cognitionis cauſa, in De- 
cember 1746, for L. 373: 11: 1 Sterling, the balance then due, with an- 
nualrent from September 1741, together with L. 20 Sterling, as the ex- 

pences of the decreet of conſtitution, which preceded the adjudication. 
In a ranking of Dec#'s creditors, it was objected to Brower's adjudica- 
tion: 1mo, That ſhe ought not to be ranked for the annualrent prior to 
the decreet of adjudication: For it does not appear, that there was 
any undue delay upon the part of Dick; Brower does not pretend to 


prove, that the made her election of having the money paid to her at 


Rotterdam in Auguſt or September 1741; but whatever effect this delay, 
if there was any, might have againſt the debtors themſelves, it can 
have none in a competition with onerous creditors. | 
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. With regard to the L. 20, objefted,, That i it was a 4 given. at 
random, as expences of a decreet of. conſtitution, where there was no 


4 


litigation, and Which went in abſence ape the, renuncjabion. of the 
heir. 


Anſwered. 21 Mrs GER: At. r upon the other creditors, 


to ſhow, that ſhe gave contrary, orders for paying the money otherwiſe 
than at Rotterdam, No ſuch orders are alleged, and even a partial pay- 
ment is made there at the time agreed upon. Annualrent is due er nora, 
eſpecially in rebus mercatoriis ; and it has been found, that merchants 
are entitled to annualrent upon an open account of furniſhings, after 


expiry of a year from the date of the laſt article, even without any 


- doqueted account, or obligation from the debtor. 


240, As to the L. 20, ſhe was obliged to bring the proceſs of conſti- 


tution, in order to make her debt effectual; nor can the ſum be thought 
extravagant, ſhe being oblig ged to purſue for, it Jn, A, foreign, country, 
though payable by Ratten at Rotterdam. 


The Lords found annualrent due upon the balange of 5 373, 118. 
« 1 d. . Sterling, from September 1741; but found her not en 
„ titled to the L. 20 Sterling. nomine dam, decerned to her in 


the decreet cognitionis cauſa.” e „ te be, iN» 8 


For Brower, D. Rae. Alt. Cb. Hanihow Gorda. | F210" ³·» 7ufeice. 
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 VoLune. 


Captain FOYN GORDON, 


AGAINST 


n Majeſty's ADVOCATE. 


15 JROP OSE D, That the Judges be deſired to Aer their opinion 
upon the following queſtion, vis. 
8 Kenan in tail- male of lands in England, with remainder over, is at- 
1 rainted of high treaſon, and the eſtate-tail thereby forfeited to the 
19 80 ' Crown; ; after this attainder tenant in tail- male hath iſſue born in fo- 
+ *\reign parts out of the liegeance of the Crown of Great . and 
Pg dies leaving ſuch iſſue- male. 
e 9. Is the eſtate or intereſt, which was forfeited to the Crown: as 
"88 aforeſaid, continued or determined 5 
Wa e Which being agreed to, 
75 14 The Lord Chief Baron of the Court of Exchequer, having confer- 
4550 with the other Judges preſent, delivered their unanimous opi- 
pion, Tome. the, eſtate or intereſt i in the lands as aforeſaid is usern 


9 « 


NG — 1 and adjnages, That the interlocutors complained of be re- 
„Ferſe 
1 Progſed to declare, That, in the event which has happened, che ap- 
ellant hath right to the eſtate and barony of Park, according to the 
bſtitution mentioned in the judgment of this Houſe of the 21ſt of 
May 1781, and that he be allowed the benefit of ſuch right; and 
4 mat 1 it be remitted to the Court of Seſſion in Scotland to make ſuch 
5 IK order, and t6 carry on ſuch proceedings for putting the appellant in 
1 7 ofeflion of the premiſes, and concerning the profits thereof, as are 
kompetent to the ſaid Court, and 3 to law and juſtice. 
1K, Ordered actordingly.” een 
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The 7 FITEES or: the . of the u pay. 
1 8 ee That t the appeal be Aiffidta, and het ee, 


* 
1 


ter of the whole 3 of the Zoth June 1752 be affirmed, 1 5 * 
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8 XE NVE T H MK EN JE, 
AGAINST 


JOHN STEWART. 


12 ORDERED, That the interlocutor complained of, ift Fuly 1752, 

„ be reverſed, and that the Court of Seffion do proceed according to 
« juſtice and the rules of that Court, without prejudice to any queſtion - 

kg 4 that may hereafter ariſe concerning the relief to which the a ppellant 


„ may be entitled, and againſt what perſons of ſubjects ſuch relief bs” 
* any) ought to be extended.” 
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WILLIAM DOUGLA 4 and his Truſtee, 


AGAINST 


Mrs ISABEL DOUGLAS. 
That the interlocntors complained of be affirmed.” 
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His Majeſty's ADVOCATE, 


AGAINST 


The Reverend Mr ROBERT DICK. 


. „ ORDERED, That che inteclocutor of the ad of March 1 
* \ feverſed.” ; 
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0 25 BER E D, and adjulged, That ſuch parts Sechs interſoeutor : 
6 1 y D's 
1753, as are complained of in the original appeal get 5 
* thoſe which laſtain the objection, That the witneſſes dehg patious 
. were not inſerted in the bod of the contract 1636) be reverſed: and 5. 
* = 8 5 want of deſignation of the witneſſes to the {aid contracts be WR 
6 ELF FEPEue . | 
„ Moved alſo, That the croſs-appeal be diſmiſſed, and that ſuch parts Cafe 
« of the ſaid interlccutors as are therein complained of (vis. thoſe » ' 
 * which repel the objections to the Biſhop of Ro/7's _ and the plea 6, 
\,& "Founded on the act 1695) be affirmed.” | 
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Mr JOHN GOMDIE, 
| AGAINST 
The TRUSTEES of Murray of Cherrytrees, 


7 


ROT : ; | 5 | * 5 
© ORDERED, That the interlocutors complained of be affirmed,” ?“ 


NRC. 
3% | Major ARTHUR-FORBES, 


AGAINST. 


Mrs KATHARINE MAITLAND. 
*ORDERED, That the interlocutor complained of be . 


Ne XCIV. 3 
| Duke of DOUGLAS, 


AGAINST 


SU EAY ARE. 


Y 0 R DERE D, That the Wader . 2 6 choſe , 
& which found, that the act 14th Geo. II. c. 44. extended to Scotland) be 
* + Teyerled.” 1 


* * 0 4 
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„„ os ARCHIBALD CAMPBELL, 
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AGAINST: 
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Mev BURR o7GHs, Se. 


Ee 131] 5 


1 5 einer. 
Sir ARCHIBALD GRANT. | 


. * 


1 0 R' DERED, That the interlocutors and parts of TV POR 


A | N 1 7 
* we 1 0 complained of by the original appeal (vis.' thoſe which found Sir 


Archibald entitled to plead compenſation, to the extent of the an- 
* nualrents which fell due during Mr Barrough's life) be reverſed, and 


wn ' thoſe complained of by the bs he be affirmed.“ 
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e of Fobn Burnet, 
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AGAINST 


F 4 M E 27 M URRA 2 n of the Cuſtoms. 
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ISABELL 4 GRANT, 


AGAINST 


94 SUTHERLAND. 
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« D E CLAR E D, That the bond of proviſion i in queſtion; diving i 5 
been granted in execution'of a faculty reſerved in the contract of 
marriage, the exception of deathbed did not lie either againſt the - 
principal ſum of L. 2000, or the annualrents or intereſt thereof; and 
it is therefore ordered, That ſo much of the ſaid interlocutors as are 
complained of (ſuſtaining the defence of deathbed to the extent of 
the annualrents) be reverſed, and that the defence of deathbed be 
repelled; and it is further ordered, That the cauſe be remitted to 
the Court of Seſſion in Scotland to proceed therein accordingly.“ 
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Ne CXXXVIII. 
NINIAN FAFFRAY and others, 


AGAINST 
The Duke of ROXBURGH. 
ORDERED, That the defence offered for the appellant, with 
* reſp ect to the cuſtoms and duties, and the little iſland called Ana, or 


« 8 Sand. bed, be ſuſtained ; and that as to the ſaid cuſtoms and duties, 
* and the ſaid little iſland, the appellant be aſſoilzied.“ 


Ne CXXXIX. a 


0 R EDITORS upon the eſtate of TOR 


AGAINST 


Colonel SCOTT of Comi None. 


* ORDERED, That the interlocutors complained of radi thoſe 
which repelled the objection to Colonel Scott's heritable bond) be re- 
verſed ; and declared, That Alexander Turnbull having been arreſted, 
and actually i in cuſtody of the meſſenger, upon the caption at the ſuit 
of Sir William Ogilvie, was impriſoned within the true intent and 
meaning of the act of Parliament 1696.” 
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voux WILSON, . 
: AGAINST 
ROBERT BRUNTON. 


«0 N E Counſel appearing for the appellant, Sh ſtating the caſe, 
and praying a reverſal of the faid interlocutor, 7th,Fanuary 1756; 
1 ue, That the ſaid interlocutor complained of be * 


N* SIGs 5 
FOHN DUNDAS, 


AGAINST 


The OFFICERS of STATE and the MAR AUS of Tweeddale. 


12 ORDERED, That the interlocutors complained of be affirmed.” 


N* CLXXXVII 
 LILIAS BREBNER, and others, 


0 AGAINST 


70 HN LAW. 


| F ; 

© ORDERED, That the interlocutor complained of be affirmed, 
with this variation, after the words, repel the objeions enen againſt, 
that the words, + emer in, be inſerted.” 


Ne CLXXXIX. 
INHABITANTS of Stromneſi, 


AGAINST 


The BURG H of Kirkwall. 


"ORDERED, That the interlocutors complained of be affirmed.” 


N* CXCII. | 
EMILIA and MARGARET FARQUHARSONS, 


AGAINST 


JAMES FARQUHARSON. 


*ORDERED, That the interlocutor complained of be affirmed.” 
| Ne CXCVI. 


1 333 J 


FOHN FORBES, 


AGAINST 


” His Majeſty's ADVOCATE. 


* ORDERE D, That the interlocutor complained of, gth March 
4 1756, be reverſed, and the reſpondent's claim diſmiſſed,” 


N* CCXIV. 
THOMAS AITITON, 
AGAINST 


FAMES MONYPENNY. 


© ORDERED, That the interlocutors complained of, (viz. thoſe 
* which repelled the defence of preſcription, and found the entail 1672 
© to be perpetual) be reverſed ; and further ordered, That the defences 
“% made by the appellants, founded upon the conſtruction of the deed of 
* nomination of the 15th of October 1672, and upon preſcription, be 
< ſuſtained ; and that the ſaid appellants be affoilzied from this ſuit.” 


N. B. N- 114. was decided on the 3d of Auguft 1753, and N* 168. on the 30th of November 17 52. 


* 
« 
* 
4 
* 
e 
+ 

_. 
* 
Wl 

* 


A 
""R 
-B * 
28 
4 Fd 
3 
- N 
* 
** 
N 
<7 
=” 
* 
* 
.* 
3 
. 


— 


8 


. A Are wag woody, 


— —— 2 —— et, 


n 
7 


— — 


205" n 
» . 


ay 
WR 
- 1 «#2 . 


* ae 
590 4 
* 


* 
PR 
” 

FTE” 2 
©4 7 x 


"IF 


: 
1 


ee e da e e if 3 
ADJUD ICATION. An annualrent-right is car. 

ried by an adjudication, adjudging, in ge- 

neral, all and ſundry 'reverſions, bonds, 


Se. and all other rights, &c. granted in 


favour of the debtor, concerning the lands 
mentioned in the libel, No ro. Blackwood 
contra creditors of Sir Robert Miln, June g. 
1 | 2 
A decreet of adjudication pronounced by a 
ſheriff, of an heritable bond, containing 
98 wie ns 14 in * his 
ire, found null, No 114. Hyſlop againſt 
Richar dſon, Aug. 3. 1754 ok 
to convey mines from an heritor who had 
obtained a charter of mines in the terms 
of the act 1592, in competition with a 
creditor, who had adjudged the mines per 
 expreſſum, No 167. _ Ouchterlony againſt 
RT. ( -- 
Adjudgers, year and day after the firſt ad- 
judication on which infeftment has follow- 
ed, cannot acquire any preference by ta- 
king infeftment, but are .preferred accor- 
ding to their dates, N® 180. Creditors of 
Tulloch, Jan. 27. 1756: 1 7 : 
An adjudication proceeding upon a charge to 


enter againſt perſons who were heirs of 


line or conqueſt, but not the heirs of in- 
veſtiture, found null, No 196. Earl of 
Selkirk contra Dalrymple, March 3. 1756. 
ö „% > | 

ALIMENT. One who does not ſucceed as 
heir. to his father, is not bound. to aliment 
his ſiſter, No 97. Anderſon and Gibſon 
contra Gibſon, Jan. 25. 1754. 

One who ſucceeds to an eſtate as heir of en- 
tail, and does not otherwiſe repreſent his 
father, is not liable for aliment to his bro- 
thers and ſiſters, No 176, Malcolms con- 

rs Mavis e 1766. 

A mother alimenting an idiot ſon, who had 

no eſtate, for 30 years, was found to have 
no claim againſt an eſtate to which the idiot 
afterwards ſucceeded, for the aliment fur. 
niſhed during theſe years, No 195. Drum- 
mond contra Stewart, March 2. 1756. 


ANNUALRENT. Annualrent found due to 


children on a proviſion in a contract of 
marriage, from the firſt term after their 
father's death, in reſpect the father was 


( ·ĩ V» 


An adjudication mentioning lands only, found | 


Nc AL MaTtTERs contained in the foregoing Dzcrs10ns.” 


bound to employ on annualrent, No 12. 


_ Ouchterlonies, contra Ouchterlony, June 12. 


1752. > of - 
A factor liable for intereſt upon rents up- 
lifted by him, from the time that his con- 
ſtituent made an extrajudicial demand up- 
on him, by a letter, to clear his accounts, 
No 42. Campbell againſt Roſe, Dec. 6. 1752. 
Annualrent found due to a merchant, from 
the term of payment ſpecified in a miſſive 
letter, though not promiſing annualrent, 
but the random expences decerned for, in 
a decreet of conſtitution, were not al- 
lowed, No 223. Creditors of Frackafeeld, 
Dec. 14. 1756. 
AppRENTICE. No action lies upon a bill 
accepted for payment of an apprentice- fee, 
the indenture, which was the cauſe of 
ranting the bill, being void by 820 Annæ, 
98. Denaldſon againſt Fulton, Feb. 
14. 1754- | 
ARRESTMENT. Arreſtment laid in the 
hands of a purchaſer, is preferable to a 
prior arreſtment laid in the hands of a per- 
ſon employed to ſell the goods, and actual- 
ly ſelling them, without mention of the 
name of the owner, and taking a bill for 
the price, payable to himſelf, No 5. Dun- 
lop contra Fap, Feb. 21. 1752. | 
An arreſtment uſed in the hands of the tru- 
ſtees of the debtor to the common debtor, 
whereupon decreet of forthcoming was ta- 
ken againſt the conſtituent, found not 
5 , No 44. Campbell contra Faikney, 
„Des 126 175%. © 
Arreſtment effectually looſed on caution, tho” 
letters of looſing were not intimated to the 
arreſter, No 83. El/abeth Borrowman, ſup- 
plicant, July 28 1753. 


A perſon who was iofeft in his debtor's eſtate 


upon an heritable bond, affigned that fe- 
curity to one from whom he borrowed a 
lefler ſum. The. apparent heir of the 
proprietor. of the eſtate, brought it to ſale, 
on the act 1695, and arreſtments were 
uſed in the purchaſer's hands by the cre- 
ditors of him who had affigned the heri- 
table bond, in order to affect the annual- 


rents thereof: But he having afterwards 


conveyed the bond to another creditor, it 
was found, that the ſecond diſponee was 
preferable to the arreſters, as to the rever- 
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fion' of the heritable bond and annual- 
rents, after payment of the firſt diſponee, 
No 157. Ranking of Bonjedward's creditors, 


o RL 
A power from a bankrupt to/attruſtee, to ſell  * 
within the borough, Ne 26. Coopers of 


his effects for behoof of his creditors, be- 


ing executed; arreſtment found not com- 


* 


Ba RON-BAILIE. I is 
oaths, and regiſtrate a certificate thereof, 


tent in the hands of the truſtee, ſo as to 1752 | 
the - One detlared, by a ſentenceof the courtof ſeſ. 


+ diſappoint the pari paſſu preference of 
:creditofs, No 178. Souper contra the cre- 
ditors of Smith, Jan. 23. 1756. Vide Com. 


wat ion, No 2 
penſation, No 2. 
F „ 4 YN wa. 2 N 
% B : 


BanxRUPT. A perſon inſolvent and under 


diligence by horning and caption, was ap- 
e by a enger, but diſcharged 


on payment; this was not found equivalent 


to impriſonment, in the ſenſe of the act 
1696, No 139. Creditors of why, con- 

tra Colonel Scot, Feb. 18, 1755. 

reverſed on appeal. 


If a perſon has taken the 


» © 


in terms of 20m Geo, II. cap. 43. as ba- 
...ron-bailie to one baron, he is not ob- 


liged to qualify and regiſter a ſecond time, 


upon being appointed baron-bailie to an- 
other baron in the ſame county, No 67. 
Bruce againſt French, Feb. 20. 1753. 


BiLLs of EXCHANGE.. A huſband, when 


on deathbed, delivered two bills, indorſed 
blank, to his wife, ſaying, ſne would be 


content now; found, that this was an ab- 


ſolute donation, and that the bills were 
properly conveyed to the wife, No 62. 
Barbour and Blackwood againſt Hair, Feb. 
„ e 3 
N. B. This caſe ſtated under bills of ex- 


« change, on account of the caſe, Weir 


contra Parkbill, mentioned under that 
© head in the. Dictionary.“ 
A bill being drawn on two perſons, the one 


as principal, the other as cautioner, con- 


junctly and ſeverally; action lies, upon the 
bill, againſt him who accepted ſpecifical. 


ly as cautioner, Ne 93. Gibſon againſt 


Campbell, Nov. 27. 1753. 

No action lies upon a bill of exchange which 
has lain over for thirty years, No 100. 
Lookup contra Crombie, Feb. 20. 1754. 


When a bill of exchange is not duly preſent- 
ed for acceptance, no recourſe lies againſt 


the indorſer, although in this caſe the por- 
teur contended, that the intended accepter 
had not value of the drawer's in his hands, 
and that he would not have accepted the 


bill, even if it had beenduly preſented; and 


that the indorſer · did not ſuffer any preju- 


dice from the undue . No 154. 


Hart againſt Glasford, June 21. 1755: | 
BoNAa ET MALA FiDEs. Whether the poſ- 
ſeſſion of teinds was bona or mala fide, 
No 36. Blair contra Scot, Nov. 24. 1752. 
BRH ROYAL. The magiſtrates and town- 
council of a royal borough, not erected in- 
to a barony, may not prohibit the im- 


4 


wo 
o . 
* 
D 
* 


Freemen and burgeſſes of royal boron 
. rying on a ſalmon- trade, may empleo un. 


* 
Bis Was 
1 49 15 


portation of ale into the borough, No 25. 
Millar againſt Clunie, Oc. July 7. 1752. 


hs car. 
freemen, in making their ſalmon-barrels, 


Perth againſt Keir and Company, July 8. 


ſion, incapable of being a judge, may, not. 
withſtanding thereof, * a countellor of a 


March 10. 1753. "if 
Elections for filling up vacant places in town- 
councils of boroughs, — by ordinary 
meetings of council, cannot be tried by 
ſummary complaint, upon 16to Geo. II. 
cap. 11. which relates only to annual elec. 
tions, Ne 102. Glaſs and others contra the 
magiſtrates of $t Andrew's, Feb. 28. 1754. 
In a proceſs for reducing an election of one 
| ſer of magiſtrates and counſellors, and for 
_ declaring the election of another, all per- 
ſons who. are, or pretend to be members 
of the council, muſt be made parties to the 
proceſs, either as purſuers or defenders, in 
the principal ſummons, and it is not ſuf. 
iT 1a tes e 55 
ficient to call them by an incident, dili- 
3 gence, No 140. Gilles contra Wauch, 
G V ; 
Found, that the act 5. parl. 167 2, does not 
give to royal boroughs a right of uſing ge · 
neral arreſtments in the hands of unfree 
traders without the borough, and of call - 
ing them to depone, in a forthcoming, as 
to the quantity which was in their hands, 
but that they muſt arreſt the ipſa corpora 
of unfree goods, No 189. Inhabitants of 
Stromne/5. contra the borough of Kirkwall, 
n 
Mantua-makers may exerciſe their calling in 
a royal borough without being free of the 
corporation of tay lors, although that cor- 
poration have the excluſive privilege of 
making all kinds of taylor. work, No 219. 
Taylors of Perth Mar? Lyon, &c, Dec. 10. 
ee Pape ag 6, 


Caur io Jupicio $18TI ET JUDICATUM 

= SOLV1. . Caution, judicio ſiſti et judicatum 
" folvi, can be exacted before the Admiral's 
court only in maritime cauſes, No 123. 
Rowand contra Freeman, Jan. 9. 1755. 

A foreigner is only bound to find caution u- 
dicio 102 and not judicatum ſolui, unleſs in 
maritime cauſes, No I Zo March 7. I7 557 


Herries contra Lidder dales. » 
CLart ConsTaT (virtual precept of). A 
charter granted by a ſuperior to the ſon of 
the apparent heir to the laſt vaſſal, the fa- 
ther being alive, but with the conſent of 
the ſaid apparent heir the father, and in- 
feftment thereon, are not ſufficient to veſt 
the feudal right of the lands, even where 
the apparent heir, conſenter, had allo. 
a right, by a diſpoſition with 1 


ä | N . 1 
borough, Ne 74. Bucnay againſt Forrier, 
9 i #44, 4. 4447 .& n 21 2 


„ 
, 


bay 


Crnusz. The: words of a. deed di 
e all lands which ſhould pertain, to the 
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en firecepty from ehe laſt heir infeft; Nerz 


"«Lirmdales contra Landale, June 12. 1752. 


e granter at the time of his death, to- his 
. brother's heirs and aſſignees whatſoe- 
et ver, were not found to comprehend a 
ſubject, to Which the granter afterwards 
ſurceeded, that from circumſtances ap- 
not to haue been within the grant. 

er's intention, No 193. Fargubanſon con- 
tra Furquharſon, March 2. 1756. ³ 92 
COLLIER. A maſter does not loſe. his pro- 
perty in a collier by the collier's being 


ſervice of another, No 117. Dundas con- 

tra Macleod, Nov. 19 1754. 
CoMMoNTY.' The proprietor of a barony 

is only entitled to a ſhare in a commonty, 
effeiring to the valued rent of ſuch. of his 


lands as have: poſſeſſed the commonty, and 


not to the valued rent of his whole barony, 
No 47. Moncrięſf contra Balfour, Dec. 15. 
Rn . 


COMMUNITY: Private burgeſſes may pur- 


ſue the magiſtrates and town- council of a 


royal borough; to account for their admi- 


niſtration of the common good, No 17. 


Anderſon, Gc. againſt the magiſtrates of 


Renfrew, June 30. 1752. 
The magiſtrates.” and town. council of bo- 


the 4 — of a longer endu- 
rance than three years, providing always 
that the community be thereby benefited, 
No 22. Dean, &c. againſt the magiſtrates 
ef Irvine, July 3. 1752. 
A village was erected by charter into a bo- 
rough of barony, with power to the ba- 
ron to levy certain tolls, and to apply 
them to the uſes of the borough, the tolls 
having been | conſtantly levied, this was 
found to import an obligation to apply, al- 
though the clauſe had been omitted in the 
baron's charters for more than a century 
paſt, No 138. Jaffray againſt Duke of 
Roxburgh, Feb. 18. 1755. This was re- 
verſed on appeal. : | 
CoMPENSA TION. A debtor having lent 
money to his creditor, on bond, and con- 
tinuing to pay the annualrents of the debt 


which he owed, without deducting the in- 


tereſt of the ſum he had lent, may, not- 
withſtanding, plead compenſation upon 
that ſum, in a competition with creditors, 
No 85. Haldane contra Duke of Douglas, 
F 2 
Tenants who had paid to their maſter, and 
_ were decerned to repay to the creditor · ar- 
reſter, having continued to poſſeſs for ſub · 
ſequent years, and theſe ſubſequent rents 


| ing arreſted, the tenants were not found 
— 


d to plead retention againſt the ſaid 
arreſters, on account of the debt which 


became due to the tenants by the maſter, 


upon account of the double payment, 


ſponing 


year and day from his ſervice, and in the n | | 
_ CoMPETIT10N. ; An infeftment taken for 


hk Ab A 


- 
2 
* 


payment of the former rents, Ne 268. 


Miller contra Meldrum, July 10. 1256. 


Cours $ATION and RETENTION. Reten- 
tion 1s competent againſt an adminiſtrator 


in England purſuing in Scotland, for a 


debt due to the deceaſed, upon account of 
counter. claims againſt the deceaſed; but 
is not competent againſt ſuch adminiſtra- 


387+ 


which they had made of the rents at- 


* 


cho by the firſt arreſters. Here the 
econd arreſtment was prior to the ſecond | 


tor ROO for a debt due to herſelf, 


Mrs, Borowghs contra Sir Archibald Grant, 
July 11. 1754. The firſt part was rever- 
ſed on appel. 4: 


ſecurity. of certain debts, which were an- 
nuities by bond, referring to a liſt” that 
contained the names of the creditors: and 
their annuities, þut the endurance of each 


annuity was only qualified by the bonds, 


found not to ſubſiit ſo. as to ſecure theſe 
debts in competition with a poſterior ad- 


judication, where, after the date of the in- 
feftment, the original bonds were delivered 


up and cancelled, and in their. place new 


bonds taken for the ſame ſums, No 16. 


Duke of Norfolk contra the truſtees of the 
York-buildings Company, June 13. 1752. 


D 


DzaTHBED. One cannot on deathbed ex- 


erce a faculty of burdening his eſtate with 
a ſum of money for proviſions to chil- 
dren, although the faculty be contained in 
a deed executed in liege pouſtie, No 136. 
Forbes contra Lord Forbes, Feb. 12. 1755. 
This was reverſed on appeal. 


What is a ſufficient proof of deathbed in a per- 


ſon who had been long confined to bed, 
No 183. Primroſe. contra Primroſe, Jan. 
28. 1756. Pas 35 

DEBToR and CRxpirox. A co- obligant in 
a bond, is entitled to demand from the 
creditor, a conveyance to any collateral 
ſecurity which the other co-obligant has 
gy d to the creditor. No 10. Black. 
wood contra the creditors of Sir Robert Miln, 
June 9. 1752. Fo. 

Dovzcorz. He who has more than ten 
chalders of yearly rent, is not reſtrained, 
by act 19. parl. 22. James VI. from erect- 
ing more than one dovecote, No 23. Bro- 
die againſt Gordon, July 3. 1752. | 


' 

EXECUT1ON. Objections to the execution 
of an inhibition repelled, No 10. Black- 
wood contra the creditors of Sir Robert Miln, 
June 9. 1752 3 9 

An execution of a ſummons mentioning that 
the witneſſes ſubſcribed the ſame, but not 
expreſsly bearing, that they were pre- 
ſent, when the citation was given, was 
ſuſtained, as ſufficiently implying the pre- 
ſence. of the witneſſes, No 29. Clerk contra 
Waddel, July 17. 1752. Y 
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10 e the objection am. 
"ed; that the common Uebror was cited u 
uu Chriſtian name; although 

was fo particularly deſigned as to his pro- 
ſeſſion and quality, that faba de "perſo- | 


of am inhibition was null, for that it bore, 
that a copy was fed upon the door of the 
debtor's houſe, after the meſſenger had 
made ſix Rnoclts, becauſe he could not get 
the debtor perſona , which method ofex- 
ecution is authoriſed by law? only, when 
acceſs cannot be t, or the ſervarits re. 
fuſe to receive the copy: 
was repelled, No 216. 97 6 19 Do: 
naldſon, Dec. 16. 1756. un 
Commillaries' are du to 
give out confirmations of a part of the de- 


the objection 


E. xX. 
- raiged wy 35 ering which 
contra John . riape 

A clauſe of entail, g the heir * 
tailzie to provide wives or huſbands in _ 


rent, to the extnt of a third, found ſuf. 
ficient' to empow- er the firſt inſtitute and 
heir jointly, to ſettle a 


the next a 
third upon che wife of the ſaid next appa- 
rent heir, 8 h the ſaid apparent heir, 
after ſurviving the firſt inſtitute, never 
completed My les to the eſtate, No 182. 
Houſton n Nicogſon of Car. 
noc, Jan. 28. 1756. ene en 


A prohibition upon a firſt Auen to fell = 


Gibſon, 3 if 


„ 


contract debts, or to do any other deed, 


whereby the lands might be affected, was 
found to imply a prohibition to alter the 
courſe of ſueceſſion, Ne 209%. Mary Ure 


contra = Hari of Crawfurd, July 17. 1756. 


funct's effects, if the neareſt of kin apply FoRTEITU nE. By the la of England, now 


for them, and cannot inſiſt, that full in- 


ventories be made up, No 88. Brotlies con- 


tra Stephen, Aug. 10. 1753s ĩ 


Geaml diſponees, although not named. exe. 
cutors, are entitled to the oſſice of 'execu- 


tor, preferable to the defunct's neareſt of 
kin, No 125. Earl of Crawford ce contra "ou 
ry Ure, Jan. 10. rat FE FOE Ye 


F 

A factor having been Abbie 
for levying rents, but without any agree- 
ment as. to his ſalary, the court fixed his 
ſalary at 24 per cent. of the ge plifted 
by him, No 42. Campbell againſt ; 05 Dec. 
6. 1752. See Annualrent, No 42. 

FacULTY. See Forfeiture, No "ll 

Fees of OFFICE. 
of ſeſſion has no right to any fees for ex- 
tracts, &c. paid after his death, althou b 
he officiated, as clerk of the raceſs, 
422. Finlayſon contra Wa 2 17 5 


Fox ABSOLUTE and LIMITED. Found that 


a mutual ſubſtitution in a bond granted by 
a father tq his two daughters, one of whom 
was married at the date of the bond, uri: 
der a prohibition to alien except in à con- 
tract of marriage, could not be diſapppint- 
ed by the married daughter” 8 general diſ. 
poſition, in her prior contract of marriage, 
of all heritage acquired, nor by her poſte. 
rior gratuitous alienation to her 6 855 
No 34. Macreadiz contra executors of Mac- 
| Faczean, Nov. 15. 17 


A mutual fubflitution in a ſettlement made by Ci 
an aunt to her two nieces, failing iſſue of _ 


their bodies, containing an expreſs: prohi- 
bition not to alter or prejudge the order 


of ſucceſſion, doth not bar alienation in a 


contract of marriage, No 37. Weir con- 
tra Drummond, Nov. 28. 175 2. 


ſubſtitution of one child to another, does 
not bar gratuitous alienation. ' Here- the 
bond of — came in — of a pro · 


* 


he executor of DTT 


FELONS 


In bonds of proviſion to children, a ſim 


the law of Seotland, as to treaſon, the huſ- 
band's right, in conſequence of the marri. 
age, to receive the profits of lands liferent- 
ed hy the wife, acerues not to the Crown, 
his for ſeiture, when he is attainted of high 
treaſon, and thereafter pardoned as to his 
life, with condition of being tranſported 
for life, aud that tranſportation confirmed by 
act of parliament, No 64. Farquhar: againſt 
his Majeſty's Advocate, Feb. 10. 1753. 


1 bf ineered in as" adjudica. 


tion ſo as to malte it bear intereſt,” held to 
be no penalty, No 107. Mackenzie againſt 
bir” Majeſty's Advocate, March 9. 1764. 


This decree was reverſed on _— but 


on a different ground. 

A father took à charter of lands to himſelf in 
liferent, and to his ſon” nominatim in fee, 
whom failing, to certain ſubſtitutes; he 


reſerved power of diſponing the lands; on 


this charter infeftment was taken; after 
the ſors death, the father executed his re- 
ferved faculty, by diſponing the lands to 
his grandſon, whom failing, to the ſame 
ſubſtitutes as formerly; the grandſon was 
forfeited; the widow of the fon found not 
entitled to a terce of the lands, No. 186. 
 Cuming 
Feb. 10. 1756. 22145 
whieh would have been in heritable and 
not aliens, had there been no attainder, 
are conſidered as natural ſubjects, ſo 
as to continue the crown's right, by 


the father's forfeiture, to lands emailed, 


in competition with an heir in remain- 
der, although ſuch iſſue are excepted, 
by the” 47 "Geo, H. cup, 21. 
beneſit. of mo Anna, cap. 5. natur 


the iſſue of ſubjects born abroad, No 3% 


Capti — his Majtſty's 2 Auvo- 


cate, Feb. rhe * wo This —— reverſed | 


on appeal. antes wdr 
rad n de- been and Gen, e. 


where the eſtate is entailed to heies-male, 
excludes 


| againſt bis Majeſty's nen | 
As attainted perſoi's iſſue, born iced, Dy 


from the 
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. 


| l © , ſhould ſuccged to and enjoy the eftate,” 


ol marriage. in favour of daughters, “ fail- 

«© ing beirs-male of the marriage, who 

een though. the ſon predeceaſe the father. 

Forfeiture alſo excludes bonds of provi- 

ion to younger children containing a 

power of revocation, and never delivered, 
. voc ate, uly 23 · 1752. #4 Pad 


| An eſtate found to be carried by forfeiture 


from the whole ſubſtitutes of an entail, 
Where the tailzie was not recorded, and 
contained no clauſe, irritating the contra- 
venerꝰs right, or prohibiting to ſell, the for- 
feiting perſon being apparent heir to the 
entailer, and having done no deed ac- 
knowledging the entail, . Hay con- 
tra his Majeſty's Advocate, Feb. 9. 1753. 
The condition, ſi ſine herede maſculo deceſſe- 
-rit, is diſappointed by the exiſtence of a 
ſon, though he outlived the father but 
two months, No 101. Dorothea Primroſe 
contra his Majefty's Adwcate, Feb. 26. 1754. 
Witneſſes admitted to prove that a bill, da- 
ted Aug. 28. 1745, and accepted by a for- 


feiting perſon was granted for an old debt, 


No 03. Duncan contra his Majeſty's Ad- 
vocate, Feb. 28. 1754. EY 
Bonds of proviſion when ſet up as claims up- 
on the eſtates forfeited to the crown, are 
not good unleſs..the delivery is proved, 
No 119. Alexander Fraſer contra his Ma- 
jeſh's Advocate, Dec, 10. 1754 
Cautioners for a forfeited perſon are not en- 
titled to claim againſt the crown, the ex- 
pences laid out in proſecuting their relief 
againſt the forfeited eſtate, No 191. Baulie 
contrahisMajefty's Advocate, Feb. 26. 1756. 


A perſonal faculty of redeeming lands com- 


petent to the forfeiting perſon, does not 
fall to the crown by his forfeiture, No 197. 
Forbes contra his Majeſty's Aduocate, 
March 9. 1756. This reverſed on ap- 
peal, but on a different ground. 

A loyal perſon from whom a rebel carried 
away goods during the rebellion, has no 
claim for. the value of theſe goods out. of 
the rebel's effects belonging to the crown, 
No 211. Leith contra his Majeſty's Ad. 
uocate, July 28. 1756. Ty 

FoRkicx. The aſſignees under a commiſſion 
of bankruptcy awarded in England, a- 
pours a native of Scotland who had fixed 

is reſidence in England, are preferable 
from the commencement of their right as to 
debts owing to the bankrupt, if contract- 
ed after the Engliſh form, or payable in 
England, though due by perſons in Scot- 
land, or natives of Scotland, in a compe- 

_ tition with the bankrupt's creditors doing 


diligence by arreſtment in Scotland, No 


133+  Bradſbaw. and Rſs contra Fairholm 
and atbers, Feb. 1. 1755. 5 ; 
Execution is not granted upon a decreet 
— Pronounced in a foreign country, if it ap- 
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pears the decreet was iniquous, No 173. 
Wilſon contra Brunton, Jan. 7. 1756. 
This reverſed on appeal, the reſpondent 


not appearing. 


FoRUM coMPETENs. The proper eommiſ- 


ſariot for confirmation of goods of a deceaſed 

Lord of Seſſion, which are at his country. 
ſeat, is the commiſſary of that diſtrict, and 
not the commiſſary of Edinburgh, No 4. 

Hall contra Macaulay, Jan. 19. 173. 

FRauD. A merchant in Scotland, after ha- 
ving made a -cefſio bonorum, began a new 
trade ; he commiſſioned and received goods 
from a, merchant in foreign. parts, who 
knew not of this ceſſio. In a competition 

between former creditors and the foreign 
merchant, the latter was preferred, and 
the property was found not transferred by 
delivery, No 6, Forbes contra Mains, Feb. 

3 5 1752. RW | 

A ſale made at a roup to a white-bonnet is 

void, and he who was the next higheſt of. 
ferer will be preferred, No 87, Gray con- 
tra Stewart, Aug. 7. 1753. 

The maſter of a ſhip which was run aſhore, 
fraudulently purchaſed, by a truſtee, the 
wreck at a colluſive rovp, and at an under- 

rate; he afterwards ſold it upon conſider- 
able profit to the ſaid truſtee, and took « 
bond for the money, which he aſſigned for 
value. The inſurers of the ſhip were pre- 
ferred to the ſum in the bond, preferable 


to the aſſignee, on account of the fraud of 


his cedent; But action was reſerved to tha 
aſſignee againſt the truſtee, as particeps 

Fraudic, that he might be found liable to 
pay the ſum a ſecond time to the aſſignee, 
No 152. Jrvine contra Ofterby and Gildart, 
March 6, 1755. | 

FREEHOLDERS, ROLL or. Valuation not le- 
gally divided, except at a meeting of the 
commiſſioners upon the day mentioned in 
the act, or by adjournment, or when ſum- 
moned by the convener, No 68. Col. 

_ Abercrombie contra William Leſlie, Feb. 21. 
_ | 

One havin right to lands valued in the ceſs- 
books at 400 l. is entitled to vote, although 
he has not an heritable right to the teinds 
of theſe lands, No 71. Scot contra Suther- 
land, March 3. 1753. 

A fiar's right of his lands being revocable 
and merely nominal, a diſcharge of the 
power of revocation granted after his death 
to his apparent heir, will not give ſuch 
heir a title to be inrolled as a S 
upon his apparency, No 78. Abercrombie 


contra Gordon of Ardmeallte, July 3 1 
3 


A retour of lands holden of a ſubject, is ſuf. 
ficient evidence of the old extent, No 82. 
Abercrombie contra Baird f Auchmedden, 
| July 26. I753- . a 
The diviſion of the valuation of lands made 
by a meeting of the commiſſioners of ſup- 
y, not called by the convener, does not 
entitle one to be added to the roll of free. 

| Rrre holders, 
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| | holders, not being a legal diviſion, No 96. 
Cuning bam contra Stirling, Jan. 9. 1354. 
The claim for being inrolled, which muſt b 
©. lodged with the ſheriff-clerk, need not 
mention the preciſe ſum at which the lands 
were valued, No 97. Grant contra Leith, 
„ 
A Wadſet of a ſuperiority, where the wad- 
ſetter took the hazard only of the feu-du- 
| ty, and of ſome ſmall rent, was found a 
proper wadſet entitling to a vote, Ne 104. 
Campbell contra Stirling, March 6. 1754. 
What a legal diviſion of the valuation, bid. 
What ſufficient, poſſeſſion, ſo. as to entitle to 


vote, ibid. 


, 


A right of Topetiotity of lands entitles to a 


vote, .although .the charter contained an 
obligation to rediſpone the property, re- 
ſerving an'yeafly reddendo of a ſmall ſum, 
_and taxing all the caſualties of ſuperiority 
to ſmall ſams, No 124. Forreſter contra 
Fletcher, Jan. 9. 1755. n 
Reſerved powers over a fee, muſt be diſchar- 


ged and renounced, and the renunciation 


regiſtrated one year before the fiar be en- 
titled to vote, No 126. Dundas contra 
Craig, Jan. 17. 1755. | a 


An heir, by being entered, does not loſe tbe 


privilege competent to him by act of par- 
liament, of being inrolled and voting in 
right of his predeceſſor's titles, No 127. 
Galbraith . contra Cunningham, Jan. 17. 
A wadſet is a proper wadſet, and entitles to 
vote, although there be no clauſe in it, 
5 a the wadſetter to call for his 
money, B. | 
A diviſion of the valued -rent ſuſtained, 
though proceeding upon a proof of the 
uſe of payment of ceſs by the vaſſals of the 


lands, ibid. and No 28. Campbell contra 


Campbell, Jan. 17. 275. - 
A right to the feu-duties payable out of 
church - lands, does not entitle the proprie- 
tor of the feu: duties to vote for a member 
of parliament, ibid. and No 129. Bucha- 
nan contra Cunningham, Jan. 17. 1755. 
It is ſufficient to entitle a freeholder to vote, 
that his ſeiſin be regiſtrated one year be- 


fore the meeting for election, although it 


be not regiſtrated one year before the teſt 


of the writs for calling the parliament, 


Wa; - 
If a freeholder be'inrolled upon an erroneous 


diviſion of the valuation of his lands, it is 


not ſufficient.to ſupport his inrolment, that, 
dy an after diviſion, it appears his lands 


were truly above 400 l. of valued rent, 


No 130. Callendar contra Bruce, Jan. 17. 


e e 
If the viſion of the valuation of lands made 


by a general meeting of the commiſſioners 


of ſupply appear ex facie to be regular, it 

cannot be ſet aſide by exeeption, although 
the objeQor offer to prove, that the divi- 
ſion was improperly made, a full proof of 
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ed in cumulo _— taken, No 


le real rent of the lands originally valu- 


9 5 o 
© Fotreſter contra Prifion, Feb. 18. 1755. 
12 mortified with a reddendo of preces : 


bryma, give a title to vote for a member 


of parliament, Ne 146. Dalrymple and 


, others contra 'Sir Jam Reid, March 4. 
. 


An apparent heir is entitled to be inrolled a; 


a freeholder, although the predeceſſor had 
diſponed the lands, with procuratory and 
precept, if the diſponer has diſcharged the 
pProcuratory, and granted obligation not to 
become the crown's vaſſal during the appa- 
rent heir's life, No 149. Murray contra 
MNeiſſen, March 5. 1 ee 
A writing dated in the 1554 bore, that an 
inquiſition was made before the ſheriff of 
Edinburgh, by certain perſons therein na. 
med, who ſaid upon oath, that the valua. 
tion of the reſpective lands in that county 
amounted to certain ſums of old extent. 
This writing concluded with theſe words, 
In cujus rei teſtimonium; it did not bear 
that the ſeals of the jurors were append- 
ed, nor the name and ſubſcription of the 
clerk. Being produced from the chance. 
ry, it was found to be authentic evidence 
of the old extent, No 163. Chalmers con- 
tra Titler, No 19. 1755. | 
Found that the convener of the commiſſion- 
ers of ſupply is entitled to call an imme- 
diate general meeting, upon proper appli- 
cation to him, notwithſtanding of an ad- 
Journment made by the commiſſioners to a 
diſtant day, No 222. Sir Robert Gordon and 
other ſupplicants, Dec. 14. 1756. 
FUNERAL-CHARGEs. | Mournings to ſuch as 
muſt be preſent at the funeral, are to be 
conſidered as a privileged debt, but not 
articles neither uſed at nor before the in- 
terment, No 57. Hall contra Macaulay, 


In. 19. 1753. 
GAME. Dogs, guns, and nets, may not be 
apprehended brevi manu in virtue of the 
13th act, iſt parl. Anna, No 58. Gregory 
againſt Wemyſs, $2027, 17 53- 
GLEBE,” A miniſter of an united pariſh who 
has ' three glebes, each below the legal 
ſtandard, but taken together above it, and 
alſo ſufficient for graſing a horſe and two 
cows, is not entitled to an additional defig- 
nation, either of arable land or graſs, No 
165. Forbes contra Miller, Nov. 26. 1755: 


Tue graſs· mail to hich · a miniſter is entitled 


by act 1662, Cha. II. is payable by the 
heritor of the neareſt kirk- lands, but he 
has proportional relief from the other kirk- 
lands in the pariſh, No 171. Dury and 
Black contra Thomſon, Dec. 12. 1755. 
Found, that in virtue of the act 2 iſt parl. 
1663, ground may be aſſigned to a mini- 
ſter for graſs, though it has been in uſe of 
being ploughed up for three years, and ly- 
Cf, VVV 
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lag in graſs for three years ſucceſively. 
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"a RITABLE AND MOVEABLE. An aſſigna- 
tion of a liferent- right falls to the heir of 
the aſſignee, and not to the executor, No 
39. Ewing againſt Drummond, Nov. 29. 
$24 17 . 5 , h 

Hm T APPARENT, The executor of an ap- 
parent heir was preferred to the next heir 
entering, as to the annualrents of an heri- 
table ſum which fell due during the appa- 
rency, No 184. Houſton of Johnſton contra 

\ \ Nicolſon of Carneck, Jan. 23. 1756. 
Hienwars. Juſtices of the peace may ap- 
ply the whole ſtatute-work within the 
county for the reparation of one highway, 
and may permit thoſe who live at a di- 
ſtance from ſuch highway, to compound at 
2 rate below the ſtatutory compoſition, No 
99. #V, iſcount of Arbuthnot, &c. againſt 

- Juſtices of Kincardine, Feb. 15. 1754. 
Colliers, gateſmen, windleſſmen, and water- 
men, are not comprehended under the acts 
of parliament which require labouring- 


192. Hodges contra Bryce, Feb. 27. 
| „ EW och 186 SAD I 


men to repair the 2 47 No 150. Earl 


of Eglinton-contra juſtices of Air, March 5. 
4785. . | | 

e eres Acts of homologation af- 
ter majority, of a deed done by tutors, ſuſ- 
tained to bar the minor from reducing, 
where the acts ſeemed to imply the mi- 

nor's knowledge of the deed homologated, 

No 169. Sir 1 Hay contra ies 

Kilgour, Dec. 5. 1755. 

"Horning. No horning competent upon a 
decreet of the baron bailie of Leith, No 


76. Cormacł contra Roger, June 16. 


WT ! 7 e TAE 
A horning is not competent upon a decreet 


pronounced by the juſtices of peace, No 
198. Stevenſon contra Barclay, March 9. 
1756. 3 
u See Priſoner, No 28. 
Hus BAND AD Wirz. A promiſe of mar- 
riage followed by a copula, makes a law- 
ful marriage de preſenti, and the after mar- 
riage of either of the parties, though o- 
-penly made, will be void, No 46. Penny- 


Dec. 15. 1752. 


IuPLIED OBLiGaTION. A purchaſer be- 
came bound to pay to a creditor, upon the 
eſtate purchaſed, a certain ſum, upon his 
granting a ſufficient conveyance of his 
- 805 one of theſe debts was an adjudica- 


tion led by a third party, and a charge gi- 
ven to the ſuperior upon it, which had been 


paid by this creditor; but in place of a con- 
veyance, a diſcharge. had been taken, and 
the adjudication, with the grounds of it, 
and the diſcharge, were loſt; the creditor 
was ordained to raiſe an improbation in 
name of the purchaſer againſt the adjudi- 


Ry : 
SY. 
+ 


cook and Grinton contra Grinton and Graitte, 


cation to, diſburden the eſtate thereof, 
before payment, No 110. Macdonald con- 


A maſter found liable for medicines furniſhed 


do his ſervant with his knowledge, No. 160. 


Sir Andrew Mitchel contra Gainer, July 


23. | 174 5. 

See Succeſſion, No 204. 

IMPLIED: Dischanez. An obligation in 
a contract of marriage, that a wife ſhould 
pay a ſum yearly out of her jointure 
to the heir male of the marriage, and to 

the heir-male of his body allenarly, was 

not found to import a reſtriction of 
the liferent, ſo as to encreaſe the defunct's 
hereditas jacens, affectable by creditors : 
and the heir-male was found to have right 
to the ſaid ſum without repreſenting his 


father, No 177. Creditors of Kinminity, 


Jan. 20. 1756. | 
IMposT. Impoſt granted to the town of 
Edinburgh, is payable on wines, Sc. im- 
ported within the limits of the grant, tho” 
for private conſumpt, No 53. Fackſmen of 


the Town of Edinburgh's impeſt againſt Sir 


| Robert Myreton, Dec. 26. 1752. 
IMPROBATION. In a proceſs of reduction and 
improbation brought by a creditor, together 
with his ſummons of ſale, it-is competent 
for the creditor to inſiſt for reduction of a 
tack of part of the bankrupt's eſtate, if the 
tenant, who is called as a defender, appear 
in the proceſs, and produce his tack, 
though certification would not have paſſed 
' againſt the tack for non- production, No 
. 14. Creditors of Edward Murray contra 
Gideon Murray, June 13. 1752. 5 
In a criminal proſecution againſt one for 
the forgery of a deed, it is not neceſſary 
to produce the deed ſaid to have been 
forged, the crime libelled being the 
corpus delicti, No 60. Duke of Roxburgh 
contra Chatto, Feb. 6. 1753, 
Trial for forgery allowed to proceed, though 
the writs alledged to be forged were loſt 
or amiſſing, No 115. His Majeſty's Advo- 
| cate contra Cameron, Aug. 9. 1754+ 
INDEMNITY. An officer of the army ſei- 
Zing, during the rebellion, a perſon's goods 
who is ſuſpected of being concerned in the 
rebellion, and on that account made pri- 
ſoner, and diſpoſing of theſe goods for the 
uſe of the army, is by the acts of indem- 
nity 19. Geo. II. freed from all action at 
the inſtance of the proprietor, though he 
was diſmiſſed from priſon without being 
brought to a trial, No 8. Strachan contra 
Lieutenant Maclauchlan, Feb. 26. 1752. 
IxpUciAE LEGALES. The objection to an 
adjudication, that the ſummons was exe- 
cuted before the days of ſpecial charge 
were elapſed, is relevant to poſtpone it to 
ſuch adjudications as were regularly led 
upon ſpecial charges, No 27. Repreſen- 
tatives of Couper againſt the Creditors of 
Skelbo, July 9. 1752. 
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Junatsbicriou. Juſtices of peace are com- 


| petent judges. in a proceſs againſt the au. 


on one of their number, for words utter. 
ed by bim at à quarter: ſeſſion, and con- 


tained threatnings to break the peace, No 


Tolls levied in virtue of an act of parlia . 


” 


thor of a defamatory libel; Which reflected 


1. Dundas againſt Bell, Feb. 4. 1752. 


ment, by che bailie of the regality of Dal. 
keith, for certain uſes, muſt, after the act 


20m Gm. II. be levied by the baron bai- 


lie of that family in whoſe favour the re- 
gality had been erected, he being the only 
magiſtrate now remaining within the ter- 


A ſheriff has not power to judge 


', ritory, No 20. 'Brigs, Oc. 5 


againſt Duke 
of, Buctleuch, July 1. 1752. 
in queſtions 
relating to the building of houſes within bo- 
rough, but the dean of guild only, Ne 35. 


Magiſtrates of Stirling contra the ſberiſf. de. 


p, Des. Kd. 1 %0h%d ts 
act 24th Geo. II. cap. 44. limiting the 


endurance of actions againſt juſtices: of the 


peace extends to Scotland, No 94. Duke 
of Douglas contra Lockhart. of Lee, Nec. 
18, 1753, This was reverſed by the Houſe 


n men UEDLNE 


The wards of the 38 18b.Gre. L. impower: 


* 


Juſtices have no power 


ing juſtices of the peace to hear and final. 


ly determine and adjudge offences in de- 
ſtroying trees and planting, do not ex- 
clude the court of ſeſſion from a power of 
review, No 108. Buchanan contra Towart, 


” 


March 10. 1754. 


debts, No 111 Blaw contra Geddes, July . 
1754. | % 


- An eitate ſirictly entailed having been ſeque- 


A proceſs of damages for a. verbal injury is 


ſtrated by the court of ſeſſion, their Lord- 
ſhips ordered leaſes thereof for ninteen years 


to be made, the heir of. entail offering 


no objection, No 135. Mr Neil Campbell, 
c. ſupplicants, Feb. 12. 1755. 


competent before the court of ſeſſion, No 


14%. Auchinleck contra Gordon, March 4. 


Ser Tie, No 19. 


” | K | 


King, The King has no preference upon 


land-eſtates by adjudication for revenue- 


_ debts ; but other adjudgers within year 


x 


and day are intitled to be ranked par: 


paſſu with him, No 112, Creditors of Bur- 


net contra James Murray, July 17. 1754. 


See ag No 106. 
0 


A perſon 


* 1. 


rfeited in abſence for high 
treaſon by the parliament of Scotland, 
obtained from en Anne a pardon, 
and a gift of his eſtate, which never paſſ- 
ed the ſeals; he lived in full poſſeſſion of 


his eſtate, was admitted to fue and to defend 
in the ſupreme courts; and alſo acquired 


4 


to certain adjudications affecting the 
He incurred forfeſture a ſecond 


time. King Ge 
eſtste to the ſiſter of the forfeited perſon, 
- revocable at pleaſure. She conveyed;it to 
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No 184. Da. 
„ 
A perſon getting the liferent of a houſe, and 
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truſtees, redeemable by the forfeited per- 


ſon for an eluſory ſum, whenever he ſhould 


| be partloned. Me ves pardned? and re. 
| fumed the poſſeſſion, but did not redeem, 
After watts he entered into rebellion,-and 


the crown revocked the gift. They Who 


had become his creditors ſince his firſt 


frorfeiture were found to have no title in 
law to claim payment of their debrs, either 
out of the eſtate or to the extent of the 
adjudications acquire by him, and their 
plea of bona: fides was repelled, -No 
Creditors of Strowan” contra his M aeſty's 


172. ; 


* > „ 
| 4 


 Lecacy. A legacy left, after ſeveral others, 


in theſe words; © and the remainin 
„L. Goo, refidue of the ſaid 1. 180. 
* bequeath to A. B.” A deficiency n 


happened of the total fund, this was foun 


not a reſiduary legacy, but a fpecial legacy, 
and the legatee intitled to draw propor- 
tionally with the other legatees, No 188. 
Arbuthnot contra Arbuthnot, Feb. 13, 


L1FERENTER. A liferenter's right as to a 


us cadua, or to whatever is held pars ſoli, 
determines with his death, No 49. Lang and 
Croſs contra the executors of the Counteſs 
of Farfar, Dec, 21. 1782. 

| repair a ruinous ſubje& life. 
rented, ſhe will have repetition of the 
whole expence at the end of the liferent, 
Da. Scott contra Phabe Forbes, 


1 
Fu 


* 
* 


of the furniture of that houſe, cannot re- 
move the furniture, but muſt uſe it in that 
houſe. only, No 161, Cochran contra 


© Cochran, Aug. 7. 1755. 


Minox. n by a curatrix to a mi- 


nor beyond the intereſt of his patrimony, 
ſuſtained as an article of diſcharge to the 
curatrix, where the minor was of a noble 
family, and the intereſt of his portion too 
ſmall io ſupport him according to his rank, 
and not preſumed to be advanced animo 
donandi, No 170. Ducheſs of Gordon cop- 
tra bit Majeſty's Advocate, Dec. 12. 1755. 


MovEAaBLES. See REI VINDICATIO, No 33. 
MvuTvaL ConTRACT.. The executors of a 


wife, after her deceaſe, were not found in- 
titled to reduce an affignation made. to ber 
huſband, after the marriage, of her tocher, 


| though they proved that the huſband had 


no. funds, and had become bound to her 
and the children for gooo merks, No 158. 
Telfer's afſignees contra Nyfet, July 14. 
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Na TURALIZATION. Naturalization by vir- 
tue of the 7th Anne, cap. 5 is not with- 


held, by the 4th George II. cap. 21. from 


the children born abroad of felons, but 
only from thoſe children whoſe father is 


made liable to felony in caſe of returning 

to Great Britain without licence, No 3. 

Captain Gordon contra his \Mojefty's Ad- 
 wecate;\ Feb. 18. 1752. 1 117 


B 
Pacrun ILLICITUM: 


condition, that the granter of the bond ob- 

tain his Majeſty's pardon for all crimes 
and miſdemeanors. by him committed, 
wy + Archibald. Stewart againſt the Earl 

_ of Galloway, June 3. 17522. 

bond taken payable, when the gra 
ſucceed to another perſon's eſtate, is null up- 
on turpitude. Aviſandum, as to repetition 
of the ſum advanced by the creditor in the 

bond, No 61. Sir Michael Stewart contra 
Earl of Dundenald, Feb. 7. 1752 

Papis r. A perſon who had profeſſed herſelf 


a nun, was not found to have forfeited her 


right to a bond, ſo as to give right to her 
neareſt of kin to claim payment, No 155. 


Mary Collins contra Lord Beyd, July 2. 


Y ¹ 4 1592 
If one take an eſtate to himſelf in liferent, 
and to his fon a Papiſt in fee, and infeft- 


ment follows thereon, the Proteſtant heir 


may inſiſt to be ſerved whenever the life- 
rent-right ceaſes, No 187. Brebner, &c. 
againſt Law, 12th February 1756. 

The formula preſcribed. by at 1700, m 


be taken by a Papiſt reſiding in fo- 


reign parts, by authority of the Britiſh 
privy council; the privy council for 
Scotland being aboliſhed by 6th Anne, 
No 187. Brebner, &c. againſt Law, Feb. 
12. 1756. | 
PassIve- TITLE. Aperſon granting a bond, 
binding himſelf and his heirs in a certain 
ſubject, if he makes up no titles to that 
ſubject, nor poſſeſſes it for three years, and 
his heir ſerves as to that ſubject to a remote 
predeceſſor, but repreſents the granter in 
other ſubjects, the obligation will ſtill be 
valid againft him to affect that ſubject, 
No 7, Lady Jean Scot againſt Duke of 
Buccleugh, eb. 26. 1 7 52. 


A wife who had intromitted with the 


moveables of her huſband, in virtue 
of à diſpoſition omnium bonorum, bur- 
dened with debts, married a ſecond 
time. The ſecond' huſband; after the 


death of his wife, was not found liable to 
| the creditors of the firſt huſband, . beyond 


the extent of his wife's actual intromiſ- 


3 ſions, No 18. Annandale contra Brown, 
„ 4, 
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An apparent heir's poſſeſſion, under a gift of 
erent of a former heir infeft, is not, 
during the ſubſiſtence of the liferent, ac- 
counted as part of the three years poſſeſſion © 
upon act 1695, cap. 34. No 31. Pitcairn 
contra Lundin, July 24. 1752. N 

An apparent heir poſſeſſing an eſtate, with- 
out being either ſerved, or having right 
by adjudication on his own bond, is not 
liable on the act 1695, for the debts of the 
preceding apparent heir, who was three 
years in poſſeſſion, No 121. Grant con- 
tra Sutherland, Dec. 12. 1754. | 

PATRONAGE. A grant by the King of a 
patronage of a common kirk in 1588, rati- 
fied in parliament 1 592, erecting the ſame 
into. a parſonage, found to be good with- 
out conſent of the chapter and biſhop, and 
to ſubſiſt notwithſtanding the acts 1606 and 
1617, reſtoring biſhops and their chapters, 
No 15. Urquhart of Meldrum contra Off- 
cers of ſtate, June 27. 1752. | 

A. miniſter admitted upon a preſentation 
from the patron laſt in poſſeſſion, found 
intitled to the ſtipend during his incum- 
bency, although another was afterwards 
found to have a preferable right to the 
patronage, Ne 70, His Majeſty's Advocate 

_ againſt Dick, March 2. 1753. 

A patronage once united, and paſling by in- 
feftment along with lands, cannot after- 
wards be effectually conveyed without in- 
feftment, No 84. Urgubart contra Officers 
of ſtate, July 28. 1753. 5 

A ſeiſin of a right of patronage, bearing in 
general juris ſolennitatibus conſuetis debite 
obſervatis, was found ſufficient, No 84. Ur. 


gubart * Officers tate, July 28. 175 3 


uſt When the King becomes patron of a church, 


in conſequence of the attainder of the for- 
mer patron, he is not bound to apply the 
vacant ſtipend for pious uſes within the 
pariſh, N® 106. Heritors of Tayne contra 
Munro, March 8. 1754 

PeeRs. The privilege of a peer, in not be- 
ing liable to incarceration for a civil debt, 
belongs alſo to his widow, No 212. Mac- 
donald contra widow of a peer, July 28. 
1756. | | | 


PxALT V. A minute obliging parties to ex - 


tend a tack on ſtamped paper under a pe- 
nalty, but not bearing attour perform- 
. ance, is notwithſtanding binding, and can- 
not be reſiled from upon paying the pe- 
nalty, Ne 89. Bromfield contra Young, 
Aug. 11 1753. R LORE bed, 
PERICULUM. A merchant, alleging he had 
ſent. certain bank-notes in a poſt letter 
which was miſcarried, his account-book, 
together with a proof of circumſtances by 
_ his Aerks, and his oath in ſupplement, were 


held ſufficient, to make his correſpondent, TO 
. * who had given commiſſion to ſend the notes 


in N for the Joſs, No po. 
Cuming contra Matſhall, Dec. 21. 1752. 
* mY = Dy Be .. 


2 4 OL ie in Rotterdam, to e [nt +; 
ay thefirſt ſhip ta one of three ports in St. 
land. The factor ſhipped the goods o board 
| 15 a veſſel bound to Leith, and commſttec the 
$34.4 invoice ro the care of the waſter, and en-. 
mitted to his conſtituent an account current, 
wherein he took eretit for goods ſent we 
certain ſhipmalter to B os invoice; 
but neither ſpecified the goods, nor the 
"or the ſhip having been loſt in its paſ- 
_ tage, the Scotch merchant found liable to 
pay the 7 5 of the goods, Ne 173. Lo 
© apainſt” , 24th July 1754. 
"PERSONAL and TRangMISS1BLE. A leaſe 
for 45 years, and a life granted to a man, 
his heirs, executors, and aſſignees what- 
% ſoever, with whom the proprietor ſhall 
be content and accept of allenarly,“ is 
not aſſignable even in ſecurity of a, debt 
without the proprietor's conſent; nor 
is he bound to ſhew . cauſe for his not 


derſon eval d Marquis 25 Tweeddale, Nov. 
24. 1756. 

PLANTING and INCLOSING. "Three acres 
and an half adjudged from one heritor to 
another, in virtue of the act 17. parlia- 
ment 2. Charles II. No 124, Peu ageinlt 


Miller, Dec. 14. 1754. 
7 was found to 


Ihe act 1695 anent run- rig, 
extend to the diviſion 0 ſix acres, the 


property of one heritor, lying together, 
No 162. Heritors of Inuereſt contra James 
- Mahi, Nos. 15. 19696 © © 
The ſtatute 1695, anent run- rig, was extend- 
ed to the diviſion of parcels conſiſting of 
three acres and two acres lying inter- 
jected, No 2 '3 N Chalmers contra 
Mary 1 # 4 29. 1 
 PoLice. A blackſmith, 25 o had his forge 
in the 3 ſtory of a "ould? though 
_ vaulted, was decerned to remove at the 
inſtance of a neighbouring heritor, as a 
dangerous nuiſance, No 206. Kinkch con- 
tra Robertſon, June 20. 1756, 
Poo. - Found that the kirk-ſeſſion has the 
fole right of keeping mort-cloaths, and 
letting them out for hire within the pariſh, 
for the uſe of the poor; and that no o- 
thers are entitled to hire out mort-cloaths, 


ſeſſion of Kippen contra 
10. 1756. 


N. B. The ſame deciſion was given in 

the year 1718, between the kirk-ſeffionand 

. trades of Kilwinning, but prejudice to pri- 
vate perſons to uſe mort-cloths belonging 

to themſelves. 

pops MONEY; Any of the heritors of a 
pariſh are entitled to call the kirk. ſeſſin 
to account for their management of the 

== money, No 36. Hamilton contra 
— alen 5 . 23. 


o E 


e „Aug. 


* 


accepting of the aſſignee, No 217, An- 


or to lend them, No 2 g Miniſter and 
a 
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Pon nd preſcription of 
Caution y-obligations' does not take place, 
unleſs there be a clauſe of relief in the 
bond: or à bond + of relief - intimated, 
th the cautionry ar from other 
bran. rol No r ee contra 
Creditors of Sir Robert r be 9. 1752, 
Preſeription of the action of reduction, ex 
capite inhibitionis, runs only from the date 
of the infeftment, taken contrary to the 
inhibition, No 10. Blackwood contra Cre. 
ditors of Sir Robert Miln, June 9. 1752. 
The duty called ſtat, having been-levied by 
the crown and its donator, from the uda. 
lors of Orkney, ever ſince the 1667, with. 
oöt interruption z during all which time 
the ceſs had been levied" alſo; the plea 
made by the adalors; that ceſs and ſkat 
are ſynonymous, and that the Payment 
of ceſs exeemed them from paying - ſkat, 
was repelled, Nõ 21. E. of Galloway again 
E. of Morton, July 1. 1752 | 
A perſon poſſeſſing an eſtate for forty years, 
upon an unlimited title, acquires thereby 
an unlimited fee, although the eſtate was 
formerly under limitationsz and that the 
perſon poſſeſſing was alſo the heir of the 
Rated title, No 59. 'Douglas contra Doug. 
las, Feb. 3. 1753. 
Preſcription of an account, by the ſtatute of 
limitations, 21. Jac. I. found to run from 
the laſt article, No 65. Executrix 


Wright againſt Dickſon, eb. 14. 1753. 


Contrary uſage for forty years, by gelingen 


tacks, containing a different reddendo, bars 
approbation of the reports of the ſubcom- 
miſſioners for valuation of teinds, No 6g. 

Earl of Morton and Captain Stewart con- 
tra the Marquis of Tweeddale and Officers of 
flate, Feb. 28. 1753. 

Vacant ſtipends fall under the quinquennial 
preſcription, No 77. Gloug 2 41 acin- 
7%, July 3. 1753- | 

A writer's jadicially claiming retention of 
his conſtituent's writings, until payment of 
his account, without producing it, does 
not interrupt the preſcription of that ac- 
count, Ne 92. Executors of n againſt | 
Ogitvie, Nov. 26. 1753. X 

The act, 24th Geo. II. cap. 44: wiring che 
endurance of actions againſt juſtices of 
peace, extends to Scotland, No 94. Duke 
of Douglas contra Leckhart of Lee, Dec. 18. 
1753. This was reverſed on appeal. 

A royal borough, having a charter of con- 
firmation ratified in hament, which con- 
tains a general dau e, cum omnibus annuis 
redditibus et poſſeſſionibus quibigſungue; and 
7 conſtantly exaQted, | for upwards | 
of forty* years, a toll for every load. 
ed cart paſſing through the liberties of the 
boroug h, 3 entitled io cuntinue . 
in 88 h that tal Ne 16. Ml. 

5 5 AY iran, | 


Ow „ * 43 * ry 
y * . 4 . F l * £ £ t' * * * 4A 
Dy 5 * 4 by ; . us p 3 . 


* 


* * 
= 
» 
4 - 
. « * 
"5 
. „ F - i 
FE 
* - * * ; » 
N. . 1 
+ "IT * 
4 4 y R 
4. h * p 
54 
9 + 15 * 4 » » 
a, * 5 © 


erin La wr coma a Brown, Nov, 15. 


0754” 

: © decide the W of the 
poſitive preſcription of real rights, No1 a8. 
 , Blair againſt Shedden, Dec. 6. 1754. 

4 village was erected into a burgh of RY 
; ny, cum omnibus et fingulis territ et ſingulis 
uit pertinentiss';| the inhabitants having 
been in the immemorial poſſeſſion of hi- 
tening and drying their linen upon a cer- 
tain 1 * of ground, being an iſland in the 


continue their poſſeſſion, No 138. Jaffray, 
&e. againſt Dube of Na Feb. 18. 
1755. This was reverſed on appeal. 
The ſtatute of limitations was not found to 
run in favour of a perſon who removed to 
Scotland immediately after granting the 
note purſued: on, and continued there, 
No 156. Rentors Truftees contra Robert 
Bailbe, July 7.17 55. 
A clauſe; cum decimis, in a chang of adjudi- 
cation, which is repeated in ſubſequent 
charters, does not give right to teinds by 
the poſitive preſcription, in the perſon of 
him who continued to take leaſes of the 
teinds from the crown, the former titular, 
Ne 190. Straiton againſt New ren of St 
Andrews, Feb. 25. 17 56. 
The production of grounds of debt, in order 
to prevent certification in a proceſs of re- 
duction and improbation, interrupts not 
the negative "preſcription of forty years, 
Ne 199. Hay again bi MO Aduo- 
cate, March g. 1756. 
A bond being conveyed to truſtees for the 


as the truſtees ſhould think fit, not being 
purſued for during forty-three years, was 
found to be ' preſcribed, notwithſtanding 
the minority of the children, No 207. 
. Children of Sir Samuel Maclellan contra re- 
preſentatives of Enocł, June 24. 1756. 
Found that the minority of the next heirs in 
fucceſſion interrupts the preſcription upon 
titles of abſolute property made up to an 
entailed eſtate; and that the ſaid mino- 
rities may be pleaded. by a remoter heir, 
to whom the entailed ſucceſſion devolved ; 
Al and that a poſtnuptial contract of marriage 
woas not an onerous cauſe for altering the 
faid entail, No 214. Ayton contra Mony. 
penny, July 31. 1756. This was reverſed. 


; tained. | 

| Fee Preſumption, No 159. 

See Collier, No rrp. © 

PRESUMBT ON. A; parcel of atle 1 
ſtole at one time, he in whoſe cuſtody the 
hides of part of them are found}; not bring- 
ing proof how he came by them, is liable 
TS. — dou „ expences, Ne ar. 

Py 4 ET. gainſt Macfarlane, Dee.. 5. 1752 
_ Why in a ſecond ſettlement is preſumed 

to include a legacy for a ſmaller ſum con | 
= 4 A.. a; YOu ep? * not 


Stewart . 
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ighbourhood, were found entitled to 


The minute re a A ben bearing 


1755 
A clerk to a ſubmiſſion 1 was 1 to have no 


uſe of children, according to ſuch diviſions 4 ON 
A deed dated in 1689, the granter whereof | 9 al 


8 


on appeal, and the plea of preſcription ful. 


The magiſtrates and jailor are not liable for 


for the value of the whole cattle; and for. 
PR1VIEEGED- \ Dea7s. 


4 be e ho Lale with mo, No 112. 


WT expreſſed, 8 Belcher contra Sir FE \ 7 


Peter Hepburn- Murray, Dec. 22. — 7... 
Bonds of proviſion, when ſet up as claims | 5 By | 


upon the eſtates forfeited to the crown, | 1 
are not good, unleſs the delivery is pro- „ 
ved, No 119. Alexander Fraſer contra his _ 1 

Majeſty's Aduocate, Dec. 10 1754. ws 
Phyſicians fees, are - preſumed. paid, except 
during the laſt ſixty days of the deathbed- 
ſickneſs, No 134. Dr Park contra the re- 5 
preſentatives 1 Langlands, Feb. 7. 1755. ET 
The perſon in whoſe poſſeſſion a ſtolen beſo RET 
is found, who had aan burgh and hame 1. 
hold when he bought him, not liable to * | ib 
owner in the expences of recoverin 4 | + +2: 
pom No 143. An ane, contra —— 65 jr 
ant, Feb. 28. 1755. RS 4 2 


that 
the defender had acknowledged himſelf 
the father of a child, though not ſigned 
by him, but ſupported by the oaths of 
dr members of ſeſſion, and by bis own- 

that he lay with the mother five 
ji; N before the birth, found ſufficient 
to ſubject him to maintain the child, 
No 1992 Miller contra Baird, March 1. 


claim for his trouble after three years, un- * 
leſs proved reſting owing by writ or oath, = 
No 159. | Finlayſon contra ited 's Advocate, | 
July 22. 1755. 
Aliment furniſhed by a aber to a ſon, pre- 

ſumed to be ex pietate, and not in extinc- 

tion of annualrents due by the father to 

the ſon, No 197. Forbes contra his Maje- 

fly's Advocate, March 9. 1756. 


was buried four days after its date, was 0 
preſumed, pe tantum temporis, to have 1 
been executed on deathbed, unleſs the 
perſon who founded on the deed could 
prove liege pouſtie, No 20 1. Ruddiman againſt WW 
Merchant Maiden Hoſpital, March g. 1756. 9 

PRIsoxER. Dy vours habit is not diſpenſed 1 j 
with when the bankruptcy is ' occaſioned 
by ſeizure of ſmuggled goods, No 4. Dry. 
dale, ſupplicant, Feb. 20. 1752. 

A jailor may not detain a criminal who is 
under ſentence of tranſportation until pay - 

ment of the priſon- dues, No 28. Kobe, 
ſapplicant, July 14. 1752. 

A priſoner is not entitled to the habe of 
the act of grace, who is impriſoned till he 
perform a palinode, and does not offer cau- 
tion for performance, No gg. Will con- 85 8571 
tra Urquhart, Jan. 5. 1754. 5 . 


the debt, where the priſoner eſcaped by | 7 
knocking down the jatlor, No 218. Ton. | 
«fon b Wanne f Stirling, MC. + I 
38. 17 l "NJ 
bs The King has no J 

preference upon land. eſtates by adjudica - 
tion for revenue · debts; but other ad- Bhs » 524 
judgers within year and day are entitled to 


2 25 . 
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judge is turned into a libel by the court of 
ſeſhon, the original libel, as well as the 
decreet, falls under the cogniſance of the 
eaurt, No 24. 
171 


ſeſſion, ordered to be ingroſſed i in the ex- 
tract of the decreer, i if either party inſiſt 


ſentatives living out of the Waden, they 
muſt be called by a transference before 
the court of ſeſſion, and the other proceſs 
advocated, No 120. Roſs contra Maxwell, 

Dec. 11. 1754. | 


judication followed, was found null, be- 
cauſe, by the eneral charge, the prede- 
ceſſor was deſcribed as Fama... to the infant, 
not as his. grandfather, which he was in 
fact, No 155. Forbes of Culloden contra 


the. repreſentatives of Hemprige, July 6. 


175 
Annutrent eu due to a merchant from 


the term of payment ſpecified in a miſſive 
letter, though not ſtipulating annualrent ; 


but the random expences decerned for in 


a decreet of conſtitution were not allowed, 
N 223. Creditors W Pn; Dec. 14. 
1756. 
: A nerſbn purſuing as eher; for 
payment of a bond due to one ſaid to be 
dead, muſt prove the death, and the decreet- 
dative is not ſufficient evidence thereof, 
No 56. Burn contra | Ogilvie, Jan. 2. 
1752. 
* became bound, for a ſum paid, to 
convey all debts, and the grounds thereof, 
due to him by a third party; one of the 
grounds of debt was loſt; he was allowed 
to prove that it was known by all parties 
8 be loſt at the time of the agreement, 
William Crawford contra Ne 
— Jan. 24. 1755 

A verbal promiſe by a elbe, which loduced 
the leſſee, as he contended, to enter into 
a written Rn not probable by wit- 
neſſes, No 1 Magiſtrates of Glaſgow 

againſt Ma bs Feb. 15. 1755. 
Facts inferring a previous courtſhip for mar- 
riage before the procreation of a child, may 
be proved by witneſſes, No 164. Smith and 


Grienſon contra Grierſon, Nov. 26. 1755. 
Provision TO HEIRS Au D | CHILDREN. 


Proviſion in a contract of marriage in fa- 


vour of the children of the marriage, is 
p binding 
father ſettled the fee of an eſtate, acqui- 
red during the marriage; though at the 


net contra Jens e, | 


J I Ny 
See FuneraFcharges, Ne 57. 
PRxockbs. When the . os an i hes 


Ko 


"rey * July 4. 
The formations. given in to the court of 


for it, No 73: - Douglas againſt Douglas, 
March 7. 1753. | 
A defender dying during the he dence of 

a proceſs before a ſheriff : his repre- 


A decreet of conſtitution, on which an ad- | 


on-the eldeſt ſon, on whom the 


Bonds of provi 


| RANKING and SALE. 


date of that ſettlement the father had fuf. 

ficient Ne.” funds for ſatisfying the pro- 

viſion, 12 Gnu contra Nee 6 

ion by a faber in Art of 

his children, upon a narrative of their be. 

ing unprovided for, preſumed to come in 

place of the proviſions in his contract of 

marriage in their favour, though this be 

not expreſſed in ſuch bonds, No 5t. Wau. 
chop contra Gibſon, Dec. 22. 1752 

In bonds of proviſion to children, a Gmple 
ſubſtitution of one child to another, does 
not bar gratuitous alienation, Here the 
bond of proviſion came in place of a pro- 
viſion in a contract of marriage which con- 
tained no ſubſtitution, Ne 51. miner 
contra Gibſon, Dec. 22. 1752. 

When a father becomes bound, in a poſt- 
nuptial contract of marriage, to pay cer. 
tain ſums to the children born or to be born 
of the marriage, at the firſt term after the 
deceaſe of himſelf and his wife, the chil- 
dren cannot compete with onerous credi- 
tors of the father, No 102. Creditors of 
Strachan againſt Strachan, July 1. 1754. 

See Solidum et pro rata, No 221. 

See Periculum, No 50. 

Puslic Orrices. The clerk of the general 
ſeſſions at Glaſgow was not found remove- 
able at pleaſure, but for reaſonable cauſes, 
although the office was not expreſsly con- 
ferred upon him during pleaſure, nor du- 
ring life, No 210. Thomas Harvie contra 
HI” Bogle, July * 1756. 


Decreet of fale does 
not deprive, perſons of their right, who 
were not parties in the proceſs, not deri- 
ved right from the bankrupt's predeceſſors, 
No 84. Urguhart contra Officers of Joe, 
July 28. 1753. 5 

RECoMPENSE. A perſon detained a ho- 
ſtage, after the capture of a veſſel, until 
an exchange of priſoners be made, found 
entitled to wages and maintenance from 

thoſe who thereby obtained their liberty, 
No 80. en — Hutton, July 20. 


1753. 


If a liferenter a a ruinous ſubject life. 


rented, ſhe will have repetition of the 
whole expence at the end of the liferent, 
No 148. David Scott contra Phebe Forbes, 
March 5. 1755. 


 RepgMpTION. A declarator of redemption, | 


equivalent to an order of redemption, N 
194. Duke of Gordon againſt Macpherfon, 
March 2. 1756. | 
In this caſe it was debated, but not decided, 
whether conſignation in bank- notes was 
equivalent to conſignation in gold and ſil. 
ver, which was l in 


reverſion. 
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 Rx1 vinpicaTIo. A piece of cloth ſent by 
a weaver to a bleachfield, with his name 
and mark upon it, being the property of a 
third party, can only be retained for the 
price of wig -3e "1, Fang piece, and not for 
the whole cloth ſent by the weaver ; the 
proprietor proving, that the cloth belong- 
ed to him, and not to the weaver, No 33, 
Taeſlie contra Hunter, July 30. 1752. 
REeMovinG. The infant-heir of a late tackſ- 
man muſt be warned to remove, and it is 
not ſufficient to warn a perſon who is 
in poſſeſſion for his behoof, No 94. Grant 
contra Grant, Dec. 18. 1753. | 
The warning found null, where the tenant, 
whoſe entry was at Martinmas, was warn- 
ed to remove at Whitſunday, No 104. 
Earl of March contra Dowie, March 6. 
1754. | 
Va that miners, artificers, and labourers, 
about lead-mines, might be removed from 
the houſes which they poſſeſſed without 
paying rent, upon fifteen days premonition, 
without neceſſity of warning before Whit- 


ſunday, reſerving to them action for their 


expences in building or repairing theſe 
heuſes, No 202. Duke of Queenſberry con- 
tra Teſfer, March 11. 1756. | 

RxpaxAriox. A meſſenger being prevent- 
ed from poinding by another meſſenger, 
the creditor thus excluded, was brought 
in pari paſſu with the other poinder pro 
rata of the debts, No 179. Murray con- 
tra Mansfield, Jan. 17. 1756. 

Creditors who conſented to the relict's intro- 
miſſion with the goods of a defunct, after 
they had been ſequeſtrated by the commiſ- 
ſary · court, and received payment of their 
debts from the relict, were found liable to 
the other creditors of the defunct in va- 


hrem of their intromiſſions, No 200. Cu- 


ming contra Hart, March 9. 1756. 

RETENTION. See Rei vindicatio, No 33. 

Rs INTER ALIOS. During the dependence 
of a declarator of the right to an eſtate, 
the cauſe being ready for judgment, the 
defender died, having diſponed his whole 
eſtate, comprehending that in queſtion, to 


truſtees; the action was transferred againſt 


his ſon; he refuſed to enter heir, or to de- 
fend; judgment was given for the purſuer. 
This was found not to be res judicata as to 
the truſtees, No 38. Gowdie againſt the 
tenants of Maiſon-Dieu, Nov. 28. 1752. 
Rxvocariox. A letter is not ſufficient re- 
- vocation of a bond revocable at pleaſure, 
though it is ſufficient to ſtop an annuity 
payable during pleaſure; No66. Haldane 
contra Duke of Douglas, Feb. 15. 1753. 
Roup. See Fraud, No 67 
SALE. Found that emptio hereditatic did 
not convey to the buyer a ſeparate debt 


which ſtood in the perſon of the ſeller af. 
fecting the eſtate which he had ſold as heir, 


D 


No 5 19. Neill contra Campbell, Dec. 14. 
e ee, 
90 See King, No 192 
Skis ix. A ſeiſin of a right of patronage, bear- 
ing in general juris ſolennitatibus conſuetis, 
debite obſervatis, was found ſufficient, No 84. 
Urquhart contra cicero State, July28.17 53. 
The extract of a ſeiſin found ſufficient 1 
though the ſignum of the notary was not 
ingroſſed in the record, ibid. " 
SEQUESTRA TION. An eſtate ſtrictly entailed, 
having been ſequeſtrated by the Court of 
Seſſion, their Lordſhips ordered leaſes 
thereof for nineteen years to be made, the 
heir of entail offering no objection, No 
13 5. My Neil Campbell, c. ſupplicants, 
eb. 12. 1755. | 
SERVICE OF HEiRs. A ſervice bearing that 
one was neareſt and Jawful heir of tailzie 
to her brother in general, was found ſuffi. 
cient, although it did not mention the date 
of the tailzie by which ſhe was heir, No 
90. Forbes contra Maitland, Aug. 12.1753. 


SERVITUDE OF STILLICIDE. Servitude of 


ſtillicide, No 11. Dr Stirling againſt Com- 
miſſary Finlayſon, June 11. 1752. 
SOLIDUM ET PRO RATA. A ſum of money 


being mortified to certain purpoſes, and 


ve perſons named as truſtees for car- 
rying it into execution, it was found, that 
the two only accepting truſtees had power 

to act, and alſo that tho' the whole truſtees 


had renounced, the mortification would not 


thereby have become void, No 32. Campbell 
contra Lord Monzie, &c. July 26. 1752. 

A cautioner for two perſons who are ex facie 
co-obligants in a bond, is entitled to a to- 
tal relief againſt both, although it appear- 

ed by a ſeparate deed, that one of them 
was only cautioner for the other, No 168. 
Mackenzie againſt Mackenzie, Nov. 30. 
1755. | | 

A FOR to children of a firſt marriage, 
which the father was bound to lay out on 
annualrent, being declared a burden upon 
the infeftment of a wife and children of a 
ſecond marriage, was found to affect the 
ſecond wife's 
and the childrens fee for the principal, 
No 221. Paton contra Alexander, Dec. 14. 

1 

See Glebe, No 171. 

STIPEND. A miniſter admitted upon a pre- 
ſentation from the patron laſt in poſſeſſion, 
found entitled to the ſtipend during his 
incumbency, although another was after - 
wards found to have a preferable right to 
the patronage, No 70. His Majeſty's Ad. 
wocate againſt Dick, March 2. 1753. This 
was reverſed on appeal. \ | 

SUuccgssion. An heir of proviſion who 
ſucceeded as neareſt heir, at the time the 
ſucceſſion opened, was found to be ob- 


| liged to denude upon the exiſtence of a 


nearer heir, although the entail contained 


no denuding clauſe in that event, No 204. 
Tttt Matkinnon 


Z 


iferent for the annualrents, 
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Mac kinnon contra fac binmon, June 16. 17 56. 


SupERIOR. A ſuperior who has a conſider- 

able feu-duty payable to him out of the 
vaſſal's lands, may interpoſe to prevent 
the lands from being deteriorated by the 


fodder's being yearly carried off the land, 
Ne 174. Hamilton of Pancaitland, ſup- 
plivant, Jan. 13. 1756. | 
SUSPENSION. A perſon who did diligence 
on a bill after a decreet decerning him to 
deliver it up, was found liable in damages 
and expences, though he had, before doing 
diligence, obtained ſuſpenſion of the de- 
ereet, No r51. Ogilvy contra Robertſon, 
March 6. 1755, 


| SURROGATUM.' See Competition, No 16. | 


1 | 


TAILzIE. Part of an eſtate ſtridly entailed 


was, on the petition of the perſon in poſ- 

ſeſſion, ordained by act of parliament to 
be ſold for payment of certain debts ſaid 
to affect the eſtate; the heirs of entail were 


declared to be parties to this act. The 


price which the eſtate gave, having been 
exhauſted by the debts foreſaid, it was 


found not competent for an heir of entail 


to plead in a count and reckoning, before 
the Court of Seſſion, that ſome of thoſe 
debts did not affect the entailed eſtate, No 
19. Mackenzie againſt Stewart, July 1. 
.1752. This was reverſed on appeal. 


An eſtate found to be carried by forfeiture 


from the whole ſubſtitutes of an entail, 
where the tailzie was not recorded, and 


contained no clauſe, irritating the contra- 


vener's right, or prohibiting to ſe}, the 
ne perſon being apparent heir to 
the entailer, and having done no deed ac- 


 knowledging the entail, No 6 3. Hay againſt | 
bis Majefty's Advocate, Feb. 9. 1753. 


While an entail remains a perſonal deed, and 
is made the title of poſſeſſing the eſtate, it 
will affect the creditors of the heir in poſ- 
ſeſſion, although it has not been recorded, 
and although the proviſions and irritant 
clauſes have not been repeated in the title- 
deeds of ſuch heir, No 91. Creditors of 
Carleton contra William Gordon, Nov. 21. 

1753. 1 1 

Where a tailzie contained a power to burden 

with 50,000 merks for younger children, 


and ſpecially provided 30,000 merks of that 


$0,000 merks to the daughter of the tail- 
Zier's ſon; the faid entailer's ſon having, 
after his ſucceſſion, granted bond for 
. 20,000 merks more to the ſaid daughter, 
it was found that the heir of line of that 
heir of entail was liable to relieve the en- 
tailed eſtate of the intereſt of the 20,000 
merks which fell due during the ſaid heir 
of entail's poſſeſſion, but not to relieve it of 
the intereſt which fell due on the 30,000 
merks. | ' 


248, Where. the entail reſerved a power to 


o — 


the heirs of entail to lon feus at the rate 
of a certain feu-duty for 


each fall of houſes, 


of | A ; | N 
D E X. 


2 ſeu of a conſiderable tract was ſuſtained, 


though diſcharged of thirlage, miniſter's 
ſtipend, ceſs, and public burdens, and of the 


irritancy ob non ſolutum canonem, and the. 


duplication at the entry of heirs. 

ztio, Where the tailzie reſerved a power to 
the heir to let tacks for nineteen years, 
the tack of the rents of a barony was ſuf. 

_ tained, although many of the tenants had 


o 


tacks for terms to run. 


At, But à tack of the manſion-houſe, and 


pleaſure - ground round it, was reduced. 
5to, Found, that a contract of ſale of the 
wood upon the eſtate could not take ef. 
fe& after the death of the heir of entail. 
contractor, No 132. Lord Cathcart contra 
Stewart Nicolſen-Schaw, Jan. 31. 1755, 
A clauſe in an entail, empowering the heir 
of tailzie to provide wives or huſbands in 
liferents to the extent of a third, found 
ſufficient ro empower the firſt inſtitute, 
and the next apparent heir jointly, to 
ſettle à third upon the wife of the ſaid 
next apparent heir, although the ſaid ap. 
parent heir, after ſurviving the firſt inſti. 
tute, never completed bis titles to the 
eſtate, No 182. | Houſton of Johnſton contra 
Nicolſon of Carnock, Jan. 28. 1756. 


Ses Sequeſtration, No 135. 


TxzinDs. Rental-bolls not the rule for va. 
luation, unleſs when parties conſent, No 
69. Earl of Morton and Stewart contra 

 Marguis of Tweeddale and Officers of State, 
Feb. 28. ! 

Contrary uſage for forty years by poſſeſſing 
on tacks containing a different reddendb, 
bars approbation of the reports of the ſub- 
commiſſioners for valuation of teinds, No 
69. The Earle Morton and Captain Stew. 
art contra the Marquis of Tweeddale and 
Officers of State, Feb. 28. 1753. 

The following'clauſe was found to give right 
to teinds, una cum advocatione, donatione, 
et jure patronatus parochia de — cum de- 
cimis rectoriis et vicariis ejuſdem, No 81. 
Spalding contra heritors of Kirkmichael, Ju- 

ya 6 06 ; 


The teinds' which belonged to che abbacy of 


Dunfermline are ſaleable, No 175. Dundas 


contra Officers of State, Jan. 14. 1756. 
A miniſter in one pariſh found entitled to 
_ poſſeſs certain teinds out of another pariſh, 
whereof he had been upwards of forty 
years in poſſeſſion, in virtue of a decreet of 
the commiſſion of teinds, No 184. Mini. 
. fter and heritors of Eyemouth contra Officers 
of State, &c. Feb. 4. 1756, | 
TzRcsg. See Forfeiture, No 188. 
THIRLAGE. None but the proprietor of the 
thirlage can erect a corn-mill within the 
— thereof, nor will caution be recei- 


ved that he will grind only corns not thir- 
led, No 54+ Urgubart contra Tulloch of 
No multure is due by a tenant who is bound 
to pay multures for all corn produced 5. 
| is 


. 


family, if his whole farm be kept in graſs, 


ounds aſtricted, No 166. Grant againſt 
In, Nov. 28. 17 $5: 
TRrUsT. An heritable bond being taken in 
name of certain truſtees, and their heirs, 
for behoof of the children of a marriage, 
.and the truſt having devolved upon an in- 
fant, who refuſed to repreſent, in an action 
at the inſtance of the heir of the marriage 
the Lords declared the truſt, and ordained 
the ſuperior to grant charters and precepts 


— 
E 


for infefting the purſuer, No 203. Dalziel 


contra Dalziel and Henderſon, March 11. 
1756. bs 


Wirxzss. A witneſs liable to be ſet aſide, 


becauſe of proximity of blood to one of 


the parties, cannot be received, although 
he is of the ſame relation to the other par- 
ty, No 48. Park contra Dalrymple, Dec. 


19. 1752. 


Tutors admitted as witneſſes for their pupils, | 


where the fa& to be proved was, whether 
the pupil's father had, or had not received 
money from his brother, which he lent out 
with his own, in bonds in his name, with a 
ſubſtitution to his brother, No 144. Bethia 
Tule contra Jeſeph Tule, Feb. 28. 1755. 
WRIT. The objection, that the atteſtation of 
the notary to a ſeiſin did not mention the 
number of leaves whereof the ſeiſin con- 
ſiſted, repelled, in reſpect that the regu- 
lations of the act 1686. had not been 
ſtrictly obſerved, No 2. Clark againſt Wad- 
del, Feb. 7. 1752. , _—_ 5 
In the teſting clauſe of a deed, before the 
< witneſs, and witneſs to the marginal 


this farm, or brought in for the uſe of his 


and neither he nor his family reſide on the 


= A. 549 

* notes,” was held equivalent to witneſſes 

[this deed was inter ruſticos], No 43. 

Broomfield againſt Young, Dec. 7. 1752. 

If one of two inftrumentary witneſſes be de- 
ſigned brother-german, when he was, in 
fact, brother-in-law, the writ is null,” No 
75 Creditors f Grabam contra Grierſon, 

c. 26. 1752. 


Miſſive letters, though not holograph, found 
ſufficient to eſtabliſh a tack of lands for five 
years, where the ſetter acknowledged his 
ſubſcription, and the tack had taken effect 
by poſſeſſion, No 72. Barron contra Duncan, 
March 6. 1753. See Freeholder, No 163. 

A deed, where the clauſe containing the 
names and deſignations of the. witneſſes 
was wrote partly below the ſubſcription of 
the parties, found not null by a& 1681, 
which requires them to be inſerted in the 
body of the writ, No 75, Dury and Doig 
againſt Dury, March 11. 1753. 

In deeds bearing date before the ſtatute 1681, 
if the ka are not deſigned, the uſer 
of the deed muſt condeſcend on the de- 
ſignation of the witneſſes, and aſtruct the 
ſame, otherwiſe the deed is null, No 84. 
Urgubart contra Officers of State, July 28. 
+ + | | 

A „ 4 for the want of the witneſſes ſub. 
ſcriptions, found validated by the tackſ- 
man's poſſeſſion, No 94. Grant contra 
Grant, Dec. 18. 1753. 

See Freeholder, No 163. 

W RONGOUS IMPRISONMENT. In forgery, 
the perſon accuſed has not the benefit of 
running his letters in terms of the act 

1701, No 115. His Majeſty's Advocate con- 
tra Cameron of Faſſefearn, Aug. 9. 1754- 
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